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XQ. 860. In comparing the fly-balls shown in Com- 
plainant’s Exhibit XXX with the dynamo 8 of Complain- 
ant’s Exhibit A, I believe you used the word ‘‘analog- 


ous’’. 


Do you mean by that that you consider the dyna- 
mo and the fly-balls mechanical equivalents? 

A. Yes, sir. 

XQ. 861. Do you mean by ‘‘mechanical equivalents’’ 
an element or part which is analogous to the part of 
which it is said to be the equivalent? 

A. Yes, but a mechanical equivalent is perhaps more 
than analogous; it is the equivalent of; in other words, 
it is the equal of, in its operation, and the result which is 
accomplished. 

XQ. 862. You would not say that the dynamo 8 and 
the fly-balls referred to in the last preceding question 
were the same means for accomplishing the result, 
would vou? 

Mr. Blakeslee: Objected to as being a mere self-serv- 
ing statement, the very definition in the question mak- 
ing it clear that they are not the same means, as there are 
not the same names given to them. 

A. JI would not say that physically they were abso- 
lutely the same, but I would say that in the entire sys- 
tem the dynamo 8 and its operation is equivalent to the 
flv-balls and their operation, both producing an abso- 
lutely equal result in the operation of the device. 

XQ. 863. (By Mr. Westall:) Your measure of the 
word ‘‘equivalent’’, then, is the result accomplished, is 
it not? 

A. No, itis more than that. Referring to the dpnamo 
8 and the fly-ball governor, I should say that the fly- 
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ball governor is the mechanical equivalent of the dyna- 
mo 8, because they both produce substantially the same 
result by substantially the same means, and in substan- 
tially the same manner, in connection with the contri- 
Vyauce or device as a whole. 

XQ. 864. You have varied somewhat your former 
definition by stating that they accomplish the same re- 
sult by the same means. Do you mean to say that a 
dynamo and fly-balls can be said to be the same means 
for accomplishing the result? 

Mr. Blakeslee: I object to this question as directly 
misquoting the witness. He did not say they were the 
same means, but that they were substantially the same 
means, which is an entirely different thing. 

Mr. Westall: Counsel for defendant objects to the at- 
tempted coaching of the witness. 

Mr. Blakeslee: Let counsel, if he attempts to quote 
the witness, quote him accurately. 

A. Iwish to be understood as saying that in the par- 
ticular contrivance as disclosed by the Lyndon patent. 
and as shown in Exhibit KKK by the fly-balls, there are 
substantially the same means of producing substantially 
the same result and substantially in the same manner, 
namely, by variation of speed. 

XQ. 865. (By Mr. Westall:) Then it is correct te 
say baldly, is it, that a dynamo such as illustrated at 8 
in complainant’s exhibit A, and fly-balls such as shown ir 
Complainant’s Exhibit KKK, are substantially the same 
means? 

A. They are substantially the same means in the con- 
trivance in which each respectively operates, yes. 
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XQ. 866. You have also spoken of the line-to-linc 
valve B omplainant’s Exhibit KKK, and the solenoid 
33 with its core 34, as analogous to, or the equivalent of 
each other. Do you mean to say that this solenoid 3° 
and its core are the same means as this line-to-line 
valve B? 

Mr. Blakeslee: Objected to as a further self-serving 
statement; counsel, having differentiated in his definition 
of the two things, cannot now ask that the witness testify 
that two dissimilar things in definition are exactly the 
same thing in fact. 


The Witness: I mean to be understood as saying, 
as I have said in previous testimony some time ago, that 
the solenoid 33 of the Lyndon patent, and the device 
marked as ‘‘B‘‘ on complainant’s exhibit KKK, produce 
substantially the same result in substantially the same 
manner by substantially the same means, when they are 
considered each, respectively, as a part of the complete 
contrivance for the regulation of the water wheel at con- 
stant speed with variation of speed, due to a variation 
of load or water pressure. 


XQ. 867. (By Mr. Westall:) So that you wish to 
testify that a line-to-line valve and a solenoid are sub 
stantially the same means? 

A. Ido not, and I did not say so. I said this: that in 
the respective contrivances as set forth in the Lyndon 
patent and on Exhibit KKK, the solenoid 33, and the 
parts immediately connected therewith produce sub- 
stantially the same result as the valve B, in substantially 
the same manner, by substantially the same means. I did 
not wish, however, to be understood as saying that a 
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solenoid and a valve are the same means, dissociated 
each from the complete device as set forth in the Lyndon 
patent, and upon Complainant’s Exhibit KKK. 

XQ. 868. (By Mr. Westall:) Isn’t it, then, a little 
inaccurate to say that they accomplish the same result by 
substantially the same means? 

A. No, sir, it is not; itis absolutely accurate,, because 
it is the fact. 

XQ. 869. What means do you mean that they ac- 
complish this result by? 

A. I wish to be understood as saying that the means 
by which they operate in conjunction with the entire con- 
trivance 1s the same, as far as the result obtained and the 
manner in which that result is obtained. 

XQ. 870. But, considered separately from the pat- 
ent and from complainant’s exhibit KKK, you do not 
consider a solenoid and a line-to-line valve the same 
means, do you? 

A. Of course, I do not, otherwise I would have said 
SO. 

XQ. 871. And considered apart from ‘‘Complain- 
ant’s Exhibit A’’ and ‘‘Complainant’s Exhibit KKK,”’ 
you do not consider a dynamo and fly-balls as substan- 
tially identical as means, do you? 

A. I will repeat my former answer, in the same 
words. 

XQ. 872. Do you say, then, that a water wheel gov- 
ernor by which the inverse action of a water-wheel gate 
and by-pass valve is affected by a dynamo and certain 
magnets and electrical circuits, is identical, as to means, 
with a mechanical device in which no dynamo, no elec- 
trical circuit and no magnet are used? 
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A. No, and I beg most respectfully to protest against 
your introducing words that I do not use. I have not 
used the word ‘‘identical’’ or ‘‘identically’’ at all. If 
you frame your question as I have framed my answer I 
ean answer it satisfactorily, I think. 

XQ. 873. You may put your answer in any form 
you wish in answering the question; choose your own 
words. I only ask you whether you would say that. 

A. I would not consider two things so different as 
those you have attempted to make equal, as identical, 
of course, nor would any other person. 

XQ. 874. Would you consider the combination of the 
dynamo, the electrical circuit, solenoid, magnets, springs, 
to be substantially or nearly identical, as means, with a 
mechanical device containing no electrical features what- 
ever? 

A. I, of course, would not consider them identical, 
nor would anybody else. 

Mr. Westall: I used the words ‘‘substantially’’. 

The Witness: Pardon me, you did not. 

(The reporter reads the last question.) 

The Witness: I object to the word ‘‘identically”’ or 
‘‘identical’’. 

Mr. Westall: I ask that the question be answered. 

Mr. Blakeslee: We object to this purposeless in- 
quiry, which is a mere quibble on terms, and in which 
counsel is apparently trying to force the witness to em- 
ploy terms which he, himself, utters, and as between 
which and the terms chosen by the witness, the witness 
has already repeatedly differentiated. 

Mr. Westall: The witness has used the word 
‘Canalogy’’ and the word ‘‘analogous’’, and he has used 
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the word ‘‘mechanical equivalent’’, and the word ‘‘sub- 
stantially’’. 

The Witness: The witness has not used the words 
‘“identical’’ or ‘‘identically’’ at all. 

Mr. Westall: These questions are intended to have 
the witness define what he has meant in making his com- 
parisons of these different elements. 

(The reporter reads the last question.) 

Mr. Westall: I will ask that the witness answer the 
question as it has been read. 

The Witness: I have answered the question. 

XQ. 875. Would you refer to a combination of dyna- 
mo, electrical circuit, solenoids and magnets, shown and 
illustrated in complainant’s Exhibit A, as substantially 
the same means for accomplishing inverse action of the 
by-pass valve and the water wheel gate as are used in 
Complainant’s Exhibit KKK? 

Mr. Blakeslee: Objected to as incomplete, inasmuch 
as the disclosure of ‘‘Complainant’s Exhibit A’’ is not a 
combination of solenoids, circuit, dynamo, etc., but is 
clearly a combination of these and purely mechanical 
means. 

A. I would answer that question yes, when we take 
into consideration the entire disclosures of the Lyndon 
patent, and the mechanism as illustrated on blueprint 
KKK. 

XQ. 876. (By Mr. Westall:) Whether, then, you 
would consider a dynamo and fly-balls substantially the 
same means would depend upon the device in which you 
found those elements, would it not? 

A. Certainly. 

XQ. 877. And whether or not you considered rods 
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connecting the various parts as the equivalent of an 
electrical circuit would depend upon the structure in 
which you found those rods? 

A. Not only depend upon the structure, but the way 
in which the entire structure or combination of parts was 
operated and utilized. 

XQ. 878. Claim 3, to which reference was made on 
your direct examination, calls for a clutch connection, 
and claim 4 calls for a reversing clutch gear. You have 
stated that in Complainant’s Exhibit KKK you find 
all the elements of each of the two claims referred to. 
Will you please point out this clutch and clutch gear in 
the exhibit referred to? 

A. Iwill be glad to do so if you produce my previous 
testimony in this case. 

XQ. 879. Do you mean to say that you cannot point 
out this clutch and clutch gear without a reference to 
your previous testimony? 

A. No, sir, I do not, but because in my previous testi- 
mony I have answered exactly that question. 

XQ. 880. But yon were asked again upon your 
‘direct examination on rebuttal whether or not you found 
the subject matter of those claims in complainant’s ex- 
hibit IKK, and you stated that you did. I am now ask- 
ing you to point out the particular elements referred to. 

A. I have replied to you that I would be glad to do 
so if you will refer to my previous testimony in this 
case. 

MR. WESTALL: I ask that the witness answer the 
question. 

THE WITNESS: I am perfectly willing to answer 
any question that counsel may ask, but in replying I 
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can only repeat my previous answer. He can get the 
answer to that question which I have already answered. 

MR. WESTALL: Counsel for defendant suggests 
that the refusal of the witness to point out the alleged 
equivalent of the element called for is open to the con- 
struction that he cannot safely do so without a reference 
to his previous testimony; and in order that this implica- 
tion may not now have any weight, we urge upon the wit- 
ness and upon counsel for complainant the necessity of 
answering the question. 

THE WITNESS: The witness does not desire to 
have it understood that he refuses to answer any pro- 
per and legitimate question of counsel; but inasmuch as 
this was entirely gone into completely and in every detail 
in the previous examination, I simply refer counsel to 
my answer in that case. 

MR. BLAKESLEE: We eall attention to the fact 
that the witness went fully and carefully into such com- 
parison in his testimony in the prima facie case, and 
that the question put to him in rebuttal, and to which 
counsel apparently refers, was merely a question as to 
whether he found the subject, taken as a unit, of several 
of the claims present in the defendant’s structures. We 
object to the witness being forced to go in detail over 
the same ground he has fully gone over before, as will 
be found in the record if counsel will look for it. 

MR. WESTALL: Counsel for defendant suggests 
that if the matter had been fully gone over, as suggested 
by counsel for complainant, there seems to be no reason 
why the question should have been asked on rebuttal; 
but having been asked, it now becomes proper for coun- 
sel for defendant to cross-examine. 
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MR. BLAKESLEE: Counsel fails still to appreciate 
the fact that the question on rebuttal was as to the sub- 
ject of claim 3, and the subject of Claim 4, taken each 
as a unit, and no question was asked him on rebuttal as 
to the subject of these claims in piecemeal. Those ques- 
tions were asked this witness, and I believe they were 
asked by counsel for defendant, in extenso in the open- 
ing case, and any mere repetition of that testimony, for 
that reason would not be proper rebuttal. 

MR. WESTALL: Counsel for defendant is partic- 
ularly anxious to have the witness answer this question, 
because he believes that if the witness attempts to point 
out the clutch gear as he did on direct examination, he 
may have some difficulty in finding the same clutch gear 
at this time. 

MR. BLAKESLEE: Counsel now admits that the 
witness has answered the question, which is all the reply 
that is necessary. 

THE WITNESS: The witness can only say, that if 
counsel wishes, the witness will proceed at once to carry 
out every analogy between the two patents. 

MR. WESTALL: Counsel for defendant did not ask 
witness to completely carry out analogies, but merely to 
answer a very simple question. 

THE WITNESS: The witness has no other interpre- 
tation than that this question of counsel is nothing more 
nor less than to ask him to repeat all his previous testi- 
mony, which witness considers is not perhaps necessary, 
although I will answer any question which counsel chooses 
to ask in good faith. 

MR. BLAKESLEE: The record speaks for itself. 
The witness has manifestly answered this question once. 
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MR. WESTALL: The question is repeated, and the 
witness is asked to answer it. 

THE WITNESS: Will you please read the original 
question? 

MR. BLAKESLEE: We will have again to have re- 
course to notifying defendant that the cost of taking 
and returning such repetitious portions of the record will 
be moved to be taxed against defendant in all events in 
this case. 

(The reporter reads XQ. 878, page 2131, beginning on 
line 19 thereof.) 

THE WITNESS: Will counsel please refer to the 
exact clutch gear in Claim 3 that he desires the answer 
to? 

(At request of counsel for defendant the reporter 
again read question 878.) 

A. In Claim 3 on page 5, line 16, and somewhat in 
advance of that, you will find this statement, ‘‘a returning 
device for said controller provided with a clutch con- 
nection to said operating shaft.”’ 

Again, on page 5, Claim 4, lines 25 to 30, we find these 
words: ‘‘In a water-wheel governor, the combination 
‘‘with a water-gate operating shaft, a driving shaft and 
‘‘reversing clutch-gear, adapted to turn the water-gate- 
‘‘operating shaft in either direction. ”’ 

I wish to answer counsel’s question as follows: that 
the clutch connection to said operating shaft of Claim 8, 
and the ‘‘reversing clutch-gear of claim 4, both adapted 
to turn the water-gate-operating shaft in either direction, 
is represented by the equivalent on blueprint KKK of 
the piston cylinder marked ‘‘A’’; the piston being so ar- 
ranged that it may operate in either direction, and there- 
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by operate the water-gate-operating shaft in either di- 
rection, as set forth in Claim 4, and corresponding with 
the clutch connection to said operating shaft in Claim 3. 

XQ. 881. Now, do you inelude in the cylinder and 
piston pointed out, the casing and the piston rod and the 
means within the cylinder for moving the piston, as part 
of the elements referred to in Claims 3 and 4? 

A. Yes, sir. 

XQ. 882. Do you consider such a cylinder with fluid 
pressure therein, with its casing, piston and piston rod, 
as substantially the same means for accomplishing its 
result as the clutch-gear and clutch connection described 
in said Claims 3 and 4? 

A. Yes, Ido, when the clutch connection to said oper- 
ating shaft in Claim 3 and the driving shaft and revers- 
ing clutch gear referred to in Claim for, are taken in con- 
nection with the entire contrivance to produce the result 
desired. 

XQ. 883. But, in determining whether said elements 
are substantially the same means, you consider the re- 
sult to be accomplished and the method in which that re- 
sult is accomplished? 

A. Yes, sir. 

MR. WESTALL: That is the end of my cross-exam- 
ination. 


REDIRECT EXAMINATION. 


July 10, 1915. A.M. 

RDQ. 884. On your cross-examination you have tes- 
tified, with respect to the showing of Defendant’s Ex- 
hibit Berry Blueprint No. 1, that the disclosure thereof, 
assuming it could operate at all, might be considered in 


2412 George J. Henry, Jr., vs. 


some sense or other to be a water-wheel governor. Will 
you please state whether, under the most favorable con- 
ditions, and assuming that such apparatus, in part and 
in whole, were operative, it could operate as and perform 
the functions of a speed-sensitive governor to maintain 
constant water-wheel speed? 

MR. WESTALL: Objected to as being merely repeti- 
tious, having been already fully answered by the witness, 
and not being properly redirect examination. 

A. No, sir, it could not under any conditions be util- 
ized as a governor for the regulation of the speed of the 
water-wheel constant with varying load. 

RDQ. 885. (By MR. BLAKESLEE:) Can you give 
any one leading or particular reason to support your last 
answer? 

A. The fundamental reason is, in the first place, that 
the connection whereby power is transmitted from the 
water wheel to the generator, in other words, the way in 
which the power is transmitted from the shaft of the 
water-wheel to the shaft of the generator, is through the 
so-called speed sensitive device, which is,in reality,noth- 
ing more than the ordinary type of power-transmission 
dynamometer; in other words, all the power which is 
transmitted from the water-wheel shaft to the generator 
shaft is transmitted through the so-called speed-sensitive 
device. Under absolutely no conditions is it ever pos- 
sible to use the same device, and particularly the device 
which contains fly-balls that are affected by speed, to at 
the same time act as a part of the mechanism to trans- 
mit the power from one shaft to another. In other words, 
the mere fact that the power-transmission dynamometer 
in this case, which was presumed to have been a governor 
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for the purpose of maintaining the speed of the water- 
wheel constant under all loads of the generator, is used 
as a means of transmitting the power between the water- 
wheel shaft and the generator, precludes it from being 
a speed-sensitive device. 

RDQ. 886. And what, again, is the particular part 
or element, or parts or elements of this dynamometer 
which was, apparently, or were apparently intended to 
serve as such directly speed-sensitive parts analogous to 
the fly-balls you have mentioned in other governors? 

A. As shown in figure 1 of Berry Blueprint No. 1, 
the speed-sensitive elements are the fly-balls 3, 3 mounted 
on the lever arms, 2, 2, pivoted at the point 4, 4. A change 
of speed alone would tend to change the position of the 
fly-balls 3, 3, but this change of position of the fly-balls 
3, 3, is immediately affected by the links 6, 6 connected 
with the crank 7, keyed to the shaft, 8. In other words, 
while the variation of speed will tend to affect the posi- 
tion of the fly-balls 3, 3, the amount of power transmitted 
will interfere with the motion of these fly-balls, as far as 
a change of speed affects them, by the transmission of 
power through the links 6, 6, crank shaft 7, to shaft 8. 
Again, the spiral springs 5, 5, are presumed to retard, 
if it were a speed device only, the motion of the fly-balls 
3, 3; but as a matter of fact the tension of these spiral 
springs 5, 5 is not the only thing retarding the change 
in the position of the fly-balls 3, 3, but in addition, as I 
have said, the pull upon the links 6, 6, because the device 
is transmitting power. 

RDQ. 887. Can it properly be said in any respect 
that apparatus or mechanism constructed to embody the 
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disclosures of Defendant’s Exhibit Berry Blueprint No. 
1, even if entirely operative, could constitute a water- 
wheel governor such as that disclosed in and contem- 
plated by the disclosure of complainant’s exhibit A, copy 
of Lyndon Patent in suit? 

A. No, sir, it could not under any conditions. 

RDQ. 888. And could such embodiment in any sense 
accomplish the results of the invention disclosed in said 
complainant’s exhibit A? yi 

A. It could not. 

RDQ. 889. What have you to say, in similar com- 
parison between such embodiment o fthe disclosures of 
Berry Patent No. 1 ial the defendant’s alleged infring- 
ing structures as exemplified, for instance, in complain- 
ant’s exhibit KKK? 

A. It could not—or, to be more definite, the disclos- 
ure, as set forth in figure 1 of Berry Blueprint No. 1 
patent, could not, under any conditions, perform the same 
functions or give the same result, so far as the control 
of constant speed, as the governing mechanism disclosed 
on Complainant’s Exhibit KKK. 

RDQ. 890. You have referred to your familiarity 
of long standing with a power weighing or measuring de- 
vice known as a dynamometer similar in general organi- 
zation to the subject of figure 1 of Defendant’s Exhibit 
Berry Blueprint No. 1. Will you please state for what 
such device or mechanism has been and is used? 

A. Such a mechanism has been for many years, and 
is, used for the purpose of measuring the amount of 
power transmitted from a driving shaft such as the 
water-wheel in this case, to the driven shaft, such as the 
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shaft of a generator in this case. This measuring is ac- 
complished very readily, and only requires observation 
of two quantities—one, the number of revolutions per 
minute; two, the displacement or relative twisting be- 
tween the two shafts, this twisting being controlled by 
the fly-balls 3, which are thrown out as a result of the 
revolution of the fly-wheel itself, and the balancing of 
this by, first, the tension on the spiral springs 5, 5, 5. 
and the pull or torque, or pull required to turn a driven 
shaft, transmitted through the links 6, 6 and the crank 
7. In other words, the device is used and has been used 
exclusively for the measurement of power transmitted, 
and its especial use has been to determine the efficinicy 
of the prime mover, which, in this case, is the water- 
wheel, giving the amount of power delivered from it io 
the generator shaft, and also to determine the efficiency 
of the driven device—in this case a generator, since, if 
we know the power put into the generator shaft, and the 
amount of power delivered from the generator terminals, 
we can get the efficiency of the generator separate from 
the combined efficiency of the water-wheel and generator. 
In other words, the device shown in figure 1 of Berry 
Blueprint No. 1 is a power-transmission dynamometer, 
or a device to measure the power transmitted through 
it from a driving shaft to a driven shaft—as I have said, 
especially used for the determination of efficiency of 
prime movers separately from the driven device such as 
the generator. 

RDQ. 891. Is it customary, after such power meas- 
urement or weighing has been performed, to leave such 
dynamometer device installed or interposed between the 
drive part and the driven part? 
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A. No, sir, it is not, as usually, the transmission dy- 
namometer, which allows a relative twist when in opera- 
tion, between the water wheel shaft and the shaft on 
the generator, is replaced by a rigid coupling, so that the 
shaft driving them and the driven shaft, are rigidly con- 
nected together, so that they are not relatively twisted 
as the power is transmitted from the one to the other. 

RDQ. 892. And then, so far as the governing of the 
installation in accordance with Berry Blueprint No. 1 
was concerned, what effect would have been produced 
had the dynamometer device of figure 1 of Berry Blue- 
print No. 1 been converted into a rigid coupling, after 
the measuring or weighing performance had been com- 
pleted—considering now the attempted governing of this 
installation for the purpose of maintaining constant 
water wheel speed? 

A. The replacement of the power transmission dyna- 
mometer, by a rigid coupling would have prevented any 
motion having been transmitted through the link 17 to 
the cylinder and piston controlling the gate valve, and 
the gate valve would, under no circumstances, have been 
moved at all. As it was, however, leaving the power 
transmission dynamometer in, the gate valve was either 
operated, or the tendency was to rotate it as a result of 
the change in the amount of power transmitted, and not 
ag a result of variation of speed. 

RDQ. 893. My last question concerns solely the sub- 
stitution of such rigid coupling for such dynamometer 
device, and what the effect produced would have been 
upon the attempted operation of this installation, con- 
sidering the governing of the water-wheel to maintain 


constant speed? 
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A. There would have been no result whatsoever, and 
the speed would have fluctuated directly in proportion to 
the change of load, or the change of pressure. The move- 
ment of the by-pass valve would have been zero under 
every condition, because, when the power transmission 
dynamometer was installed, the movement of that by- 
pass valve was merely proportional to the relative twist 
between the two shafts, which twist is proportional to 
the power transmitted between the two shafts; and if 
there was a solid coupling, there would have been no rel- 
ative twist, and no motion transmitted to the by-pass 
valve whatsoever, and therefore, no governing whatso- 
ever. 

RDQ. 894. But so far as maintaining constant speed 
of the water-wheel was concerned, would there have been 
a sacrifice of anything assuring the maintenance of con- 
stant speed of the water-wheel, had such rigid coupling 
been substntuted for the dynamometer device? 

A. No, there would have been no sacrifice whatso- 
ever; in other words, the regulation for constant speed 
would have been just as satisfactory with a solid rigid 
coupling replacing the power-transmission dynamometer 
as when the power-propelling transmission dynamometer 
was used to transmit the power between the water-wheel 
shaft and the generator. 

RDQ. 895. You have discussed Berry Blueprint No. 
1 with respect to the absence from the showing thereof, 
of a returning device to prevent overruning of the gov- 
ernor—assuming there were any governor at all dis- 
closed in such blue-print within the meaning of the Lyn- 
don patent in suit. Irrespective of whether the by-pass 
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valve were coupled up with the water-wheel-gate-oper- 
ating means in such manner as always to operate in- 
versely thereto. Will you please state whether or not 
such returning device is present in such disclosure, and 
if not, why not? 

A. Such returning device is not present in the dis- 
closure of the Berry Blueprint No. 1. By that I mean 
that there is no returning device which brings the re- 
turning device to its mid-position at the normal speed. 
It is true that the returning device is returned to what 
might be called the midway or normal position, but under 
no conditions can we say that this position 1s accomp- 
lished at the right speed. It may be accomplished at 
any speed at which the water-wheel and generator may 
finally settle down to, which is absolutely different from 
the returning device as disclosed in the Lyndon patent, 
wherein, under all circumstances, the controlling device 
ig returned to its seat or normal position only at the 
proper speed. 

RDQ. 896. And therefore, in the use of the embodi- 
ment of Berry Blueprint No. 1—assuming it operative— 
what would result in the action of the alleged governor 
in an attempted correction of water-wheel speed? 

A. Tt would not be corrected for any fixed and defi- 
nite speed. We would find that the water-wheel and the 
generator driven thereby would, at different times be op- 
erated at very many different speeds, these various 
speeds being steady for the time, depending upon the 
load upon the generator and the pressure in the pipe- 


line. 


RDQ. 897. And what would you find with respect 
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to the hunting, or surging, or overruning of the speed? 

A. You would find that prior to the settling down of 
the speed of the water wheel under any given conditions 
to some number of revolutions per minute, there would 
be hunting or see-sawing until the temporary speed fin- 
ally became reasonably constant. 

RDQ. 898. Is that possible in the operation of the 
disclosure of Complainant’s HMxhibit A, or the disclosure 
of Complainant’s Exhibit KKK? 

A. No, sir, it is not possible, because the returning 
device is gradually brought to its midway, or normal po- 
sition only, and absolutely only, at some predetermined, 
fixed normal speed. 

RDQ. 899. Then, within the sense of complainant’s 
Exhibit A, is it proper or not to state that the disclosure 
of Berry Blueprint No. 1 includes a returning device to 
prevent overrunning of the governor? 

Eee No, sir, it is not. 

RDQ. 900. I call your attention now to clause 3rd, 
on page 5 of ‘‘Defendant’s Exhibit Cobb Efficiency Re- 
porter,’’ which reads as follows: ‘‘That their water- 
‘‘wheel governor as constructed and applied was a trans- 
‘‘mission dynamometer giving accurate measurement 
‘fof the power passing through it to the generator 
shaft.’’ Is that statement correct, or in accordance with 
your understanding of the purpose and function in the 
disclosure of Berry Blueprint No. 1, with respect to the 
dynamometer device shown in figure 1, particularly? 

A. It is correct, and absolutely corresponds with my 
understanding of the device. 

RDQ. 901. I call your attention again to Complain- 
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ant’s Iixhibit KIXK, and to Complainant’s Exhibit A, 
and wish you to recall to your mind your testimony in 
which you pointed out in Exhibit KKK, matter which 
you stated to be related to certain elements specified in 
claims 3 and 4 of ‘‘Complainant’s Exhibit A’’, and will 
ask you what, in so pointing out, you understood to be 
the relation, if any, implied between the clutch connec- 
tion specified in Claim 3, and the reversing clutch gear 
specified in Claim 4? 

A. My understanding of the question as it was put 
to me was that they referred to the me thing and were 
identical. 

RDQ. 902. As a matter of fact, in accordance with 
your own understanding of these claims, are these ele- 
ments identical? 

A. They are not; they refer to two different devices. 

RDQ. 903. Now, will you please point out wherein, 
in ‘‘Complainant’s Exhibit KIKK,’’ you find the clutch 
connection with which the returning device is provided 
as specified in Claim 3? 

A. In Claim 3 I understand that the clutch connec- 
tion contained within the phrase on line 15, page 5, ‘‘A 
‘‘returning device for said controller provided with a 
‘‘elutch connection to said operating shaft,’’ refers, 
first, in the Lyndon patent to the disks 22 and 23 mount- 
ed on the operating shaft 12, which corresponds in the 
Complainant’s Exhibit KKK, to the elutch connection E, 
with its component parts. 

RDQ. 904. Please now point out wherein, in Ex- 
hibit KKK, you find the reversing clutch gear specified 
in Claim 4 of Complainant’s Exhibit A? 
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A. Referring to Complainant’s Exhibit A, line 27, 
page 5, where we find the words ‘‘ Reversing clutch gear”’ 
in the portion of the sentence reading ‘‘a driving-shait 
and reversing clutch-gear, adapted to turn the water- 
gate-operating shaft in either direction,’’ is set forth 
in the Lyndon patent at figure 1 by the beveled gears 9), 
10 and 11, and corresponds, as I previously testified, to 
the cylinder, including the piston and material con- 
tained within the cylinder, on Complainant’s Exhibit 
KKK, marked A. 

RDQ. 905. Referring again to Complainant’s Ex- 
hibit Wilson Sketch A as suggesting forms and arrange- 
ments of needle valves and the nozzles therefor, will 
you please state to me whether or not it is practise, or 
ean be practised, in using such devices, to so form and 
mass the material of the heads of such needle valves as 
to produce an absolute balance thereof when in seated 
position? 

A. Yes, it is common practise to construct the needles 
in that manner. 

RDQ. 906. Under such circumstances is there any 
difference or distinction between the balanced conditions 
of such needles when on their seats, and the balanced 
conditions of butterfly valves when on their seats? 

A. There is none whatsoever, inasmuch as_ both 
valves, when being operated, merely leave their seats 
and do not slide or are drawn over or across their seats 
at all. 

RDQ. 907. Is it just as easy, or is it not just as 
easy to start them both away from their seats as it *s 
to continue movement thereof away from their seats? 
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MR. WESTALL: Objected to as having been al- 
ready thoroughly answered. 


A. Yes, sir, there is no greater force required to move 
them from a stationary position than to move them fur- 
ther after they have once been put into motion and are 
actually moving. 

RDQ. 908. (By MR. BLAKESLEE:) And in the 
use of such a needle valve with its head-mass so propor- 
tioned or disposed, is the use of any springs necessary 
to assist in initiating the unseating movement of the 
valve? 


A. In my experience it is not necessary, although it 
is very often used and under some conditions is desir- 
able. 

RDQ. 909. You have referred to the possible con- 
tinuous formation of the seat of a butterfly valve. How 
is such seat formed to accommodate the movement of the 
two wings of the butterfly valve away from the seat in 
opposite directions? 

A. The seat is formed so that it will be on one side 
of the valve in one-half of its part, and on the other side 
of the valve in the other half of its part, so that the but- 
terfly valve in opening can be moved in only one direction, 
and similarly, in coming to a closed position will be ro- 
tated or moved in only one direction. 

RDQ. 910. Are there any actual means of adjust- 
ment disclosed in Defendant’s Exhibit Berry Blueprint 
No. 1 by the use of which the normal position of the al- 
leged by-pass valve 41 may be changed or shifted? 

A. No, sir, there is not. 

RDQ. 911. You have referred to the presence of 
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certain means in the disclosure of Berry Blueprint No. }. 
Do you find therein disclosed any means pertinent in 
any respect to a system of governing, which 
are operative for that purpose — keeping in mind 
particularly your testimony with respect to the 
breaking action of the alleged by-pass valve 41 in 
its rubbing engagement with its case? 

A. The question is not clear to me. 

RDQ. 912. In other words, are you willing to 
testify that any such alleged governing system or means 
embodying such system is an operative system or 
means—keeping in mind what I have called to your at- 
tention? 

A. No, in my opinion there is not disclosed any op- 
erative means of governing for constant speed as set 
forth on Berry Blueprint No. 1. 

RDQ. 9138. Have you ever heard of a plug-cock or 
stop-cock valve, the body of which was not in contact 
with its case or seat? 

MR. WESTALL: Objected to as having been al- . 
ready answered, and as being repetitious. 

A. I have never heard of one unless it was taken 
apart. 

RDQ. 914. (By MR. BLAKESLEE:) Is there any- 
thing disclosed in Berry Blueprint No. 1 to show or in- 
dicate in any way that the alleged by-pass valve 41 is 
not a plug-cock or stop-cock valve in intimate contact 
with its seat? 

A. There is nothing to show that it is not, and the 
drawing very clearly shows that the cylindrical plug- 
cock is in contact with the cylindrical casing or seat 
of the valve. 
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RDQ. 915. Referring to Defendant’s Exhibit Lamb 
Patent, does the disclosure thereof embrace anything 
in the nature of a returning device to prevent over- 
running of any governor therein suggested? 

A. No, sir, there is no device whatsoever to prevent 
overrunning. . 

RDQ. 916. Within your personal knowledge can 
you testify as to any inefficiency of the water-wheels 
themselves of the installation of the Power Development 
Company which it has been alleged was, at least in part, 
in accordance with the disclosure of Berry Blueprint 
No. 1 before you? 

MR. WESTALL: Objected to as being incompe- 
tent, irrelevant and immaterial, any question of the 
efficiency of the water-wheels not being pertinent to any 
issue in this case; and also on the ground that this is 
not proper rebuttal, nor proper redirect examination. 

A. Of my personal knowledge I know the efficiency 
of the water-wheels was first questioned, and then ex- 
periments were made to determine what their efficiency 
was, and that a transmission dynamometer was installed 
for that purpose at that plant, and used. 

RDQ. 917. (By MR. BLAKESLEE:) Did that 
knowledge come to you through any test in which you 
participated, or any observation you made of such 
wheels, or test of such wheels? In other words, did it 
come to you through any direct participation of your- 
self in any professional work, or im any capacity? 

MR. WESTALL: The same objection. 

A. No, it did not come to me in any work whatso- 
ever that I did, personally. 
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RDQ. 918. (By MR. BLAIESLEE:) Nor in any 
observation of yours? 

A. Itcame to me as the result of my visiting the plant 
some fifteen years ago. 

RDQ. 919. And that was after the first wheels of that 
plant had been operated and their use discontinued? 

A. I don’t know that, one way or the other. 

RDQ. 920. Is there anything in the disclosure of 
Berry Blueprint No. 1 which indicates whether or not 
the parts shown at 41 and 42, in figure 2 are not in fact 
a, stuffing-box, or the like, rather than an actual bearing 
for any part or adjunct of the alleged by-pass valve? 

A. There is not. 

RDQ. 921. And is there anything in the disclosure 
of any part of such blueprint which makes it clear that 
there is not such a stuffing box or the like, provided for 
the connection from which extends the crank 49, shown 
in figure 4 of this blueprint? 

A. There is nothing shown on the blueprint to dis- 
tinguish as between a bearing and a stuffing box. 

RDQ. 922. Referring to Complainant’s Exhibit A, 
Copy of Lyndon Patent in Suit, will you please look at 
the part marked 48 in figure 1, and also read the para- 
graph beginning on line 99, page 4, and then state wheth- 
er there is any doubt as to the type and nature of the by- 
pass valve disclosed in this patent; and if so, state why? 

A. There is no doubt but what the type of by-pass 
valve as indicated in the perspective drawing, figure 1, 
wherein the by-pass valve is indicated by the number 48, 
and designated by the number 48, and by the paragraph 
beginning on line 99 of page 4, ‘‘When the governing is 
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‘‘completed, the controlling-solenoid allows the lever 26 
‘‘to return to normal position, the circuit of the compen- 
‘‘sating magnet is broken by the return of rod 36 and 
‘lever 43, and the butterfly-valve returns slowly under 
‘‘the influence of its weight 70 to normal position,’’—but 
that the by-pass valve was of the butterfly type. 


RDQ. 923. You have been questioned to determine 
whether or not the alleged by-pass valve 41 of Berry 
Blueprint No. 1 might not be filed down and then caused 
to work. Assuming it were so filed down and put back 
into its case and subjected to the water pressure which 
would bear upon the same in accordance with the dis- 
closure of this blueprint, what have you to say as to the 
results to be expected in an endeavor to turn the valve 
in its case? 

A. The result to be expected would be that it might 
turn for a short interval of time, but very soon friction 
would develop again unless it were filed down so much 
as to prevent the rotating plug-cock from touching the 
casing, in which case it would not be an operative valve 
at all, and therefore, would not work, even under those 
conditions. 


RDQ. 924. In other words, is it or is it not proper 
to state that if the plug-cock valve has a proper contact 
with its case to make it a water-tight valve at all, that 
under conditions of pressure such as would attach to the 
use or attempted use of the apparatus shown in Berry 
Blueprint No. 1, there would be a frictional contact of 
the valve in its case which would render rotation of the 
valve practically impossible under control of any sort of 
a governing system, or under any practical conditions? 


City of Los Angeles 2427 


A. Itis proper to state that if the conditions outlined 
in your question are carried out, it would practically, 
and in general use be absolutely inoperative and unsat- 
isfactory as a by-pass valve. 

MR. BLAKESLEE: That is all. 


RE-CROSS EXAMINATION. 


RXQ. 925. (By MR. WESTALL:) In correcting 
your testimony given yesterday afternoon with regard to 
the clutch connection’ and clutch-gear mentioned in 
Claims 3 and 4 respectively, of Complainant’s Exhibit 
A, and in comparing those elements again with the 
devices illustrated in Complainant’s Exhibit 1 
notice that you used the word ‘ corresponds’’ or ‘‘cor- 
respond’’ in describing the similarity between the ele- 
ments referred to of Complainant’s Exhibit A, and the 
elements of Complainant’s Exhibit KKK. Do you mean 
to say that the parts marked ‘‘E”’ upon said ‘‘Complain- 
ant’s Exhibit KIKKK’’ are the mechanical equivalent of 
the disk 22 and 23 mounted on the operating shaft 12 of 
Complainant’s Exhibit A which you have pointed out? 

A. Yes, sir, I desire to be so understood. 

RXQ. 926. Have you examined your previous tes- 
timony given with regard to equivalents—by which I 
mean the testimony given upon your direct examination 
some months ago? 

me No, sir. 


RXQ. 927. Before having testified this morning? 
A. Ihave never seen that testimony in written form. 
RXQ. 928. Did you examine any of the marked ex- 
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hibits in this case, in which the elements were marked 
out, before correcting your testimony? 

A. No, sir, I did not, except the exhibit KKK and 
Exhibit A of the Lyndon patent, because I understood 
in your question that you stated that you were refer- 
ring to a single element spoken of in both claims, where- 
upon, upon giving it the consideration which I did not 
give it upon the instant, I presume—I don’t know—I 
presume you were referring to two different elements, 
one being referred to in Claim 3, and an entirely differ- 
ent element being referred to in Claim 4, and my answer 
was that it was referred to in Claim 4, as previously 
given. 

RXQ. 929. You were told, of course, in a general 
way the substance of what you had previously testified, 
and the mistake you had made, before you were request- 
ed to correct your testimony this morning, were you not? 

MR. BLAKESLEE: Objected to as misleading as 
to the testimony of the witness, namely, that he made 
any mistake at all, the witness having testified that he 
answered in accordance with his understanding of the 
question. 

A. No, sir, not at all. 

RXQ. 930. (By MR. WESTALL:) And so neither 
counsel for complainant, for Mr. Henry, said anything 
to you about any mistake, before you were asked the 
question this morning? 

A. No, sir; I simply read over the two claims yester- 
day evening, and noticed that in answering your question 
LI had misunderstood it as I have stated, and that two dif- 
ferent devices, I presumed, you had in mind, although I 
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don’t know whether you did have, or not? one mentioned 
in Claim 3, and the other in Claim 4; and while my an- 
swer was absolutely correct as regards Claim 4, it natur- 
ally could not have been correct as regards the reference 
in Claim 3, because I thought one device was referred to 
in both claims, and upon reading the claims carefully J 
noticed that there were two different devices referred to. 

RXQ. 931. You say you had no conversation with 
either complainant’s counsel, or complainant regarding 
this mistake, before you testified this morning? 

eee SO.) Sir, 


RXQ. 932. So, then, it was a remarkable coincidence 
that counsel for complainant asked the question that he 
did? 

A. No, sir, I have answered the question and indi- 
eated to you the understanding I had of your question, 
namely, that you were referring to a single device as 
mentioned in both claims 3 and 4, and I stated very 
frankly and definitely, and I do so now, that I misunder- 
stood your question, and I so stated to counsel; and I 
think I might add that if the question were read it might 
be found that, as the question was asked, I answered it 
practically correctly. 

RXQ. 933. How much of the mechanism do you in- 
clude under the designation ‘‘’’ as being the clutch con- 
nection referred to in Claim 3 of Complainant’s Exhibit 
A? 

A. I would include the cylinder, the piston, the piston 
rod, probably extending through the stuffing-box, and 
the liquid contained within the cylinder. 

RXQ. 934. You say ‘‘probably extending through 
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the stuffing-box.’’ Would you be somewhat in doubt as 
to whether you should include— 

A. (Interrupting): No, I would be merely in doubt 
as to whether it would also not include the rod which I 
have in my previous testimony lettered with the capital 
letter ‘‘G.”’ 

RXQ. 935. Do I understand that you wish to change 
your previous testimony— 

A. Not in the least. 

RAQ. 936. (Continuing) And now include this rod 
marked ‘‘G’’ on Complainant’s Exhibit KKK? 

A. It is immaterial as to whether it is included, or 
not. 

RXQ. 937. So that you would consider that it might 
just as well be included as not? 

A. Yes, sir, merely because the rod marked ‘‘G’? is 
merely a continuation, outside of the cylinder, of the 
other portion of the rod which is within the cylinder on 
the inside of the stuffing-box. 

RXQ. 938. The returning device for preventing the 
governor from overrunning is indicated by what letters 
in complainant’s exhibit KKK? 

A. The returning device is indicated by the letter 
le? 

RXQ. 939. And do you inelude in said returning de- 
vice the cylinder, its casing, the piston and the piston- 
rod, and probably the rod ‘‘G’’, which you have previ- 
ously pointed out as the clutch connection? 

A. Yes. I would lke to have the stenographer take 
down the question exactly as it was asked by counsel, 
since it is clear to me that he many times uses the words 
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‘reversing clutch gear’’, when he intends to say ‘‘clutch 
connection’’. 

MR. WESTALL: I will have to form my own ques- 
tions, Mr. Witness, to suit myself. 

MR. BLAKESLEE: If the question was changed 
after you started to answer it— 

THE WITNESS: It was changed after I started to 
answer it. 

MR. WESTALL: I will have to differ with the wit- 
ness. The question was corrected just after the mistake 
was made. There can be no doubt as to the meaning 
of the question, and the witness is requested to answer 
the questions put to him, and not attempt to dictate what 
those questions shall be. 

MR. BLAKESLEE: We object to the question as put 
because of its garbled form, and object to this line of 
procedure in an attempted cross-examination, and move 
that the answer, as far as given, be stricken out, because 
of the impropriety of the question and the uncertainty 
and indefiniteness as to the meaning of the question, and 
the nature of procedure of counsel for defendant in put- 
ting his question and reframing it. 

THE WITNESS: The witness merely desires to say 
that he is not only willing, but anxious ot answer coun- 
sel’s question, but he cannot possibly answer counsel’s 
questions unless they are put clearly and definitely, with- 
out putting words, phrases and clauses in the question 
and then withdrawing them because they do not properly 
belong to the question as he intends to put it. 

MR. WESTALL: Will you please read the question? 

(The reporter read Question No. 939, page 2153, be- 
ginning on line 22.) 


2432 George J. Henry, Jr., vs. 


THE WITNESS: If your question— 

MR. WESTALL: He has answered that question, 
hasn’t he? 3 

THE WITNESS: I beg pardon, I have not. 

MR. BLAKESLEE: We object to any talking off the 
record by anybody, in view of this procedure, and will 
ask counsel and witness both to address their remarks 
for the purpose of the record. Let the record show that 
counsel does not seem to know what he is about at all. 
He is talking to the reporter, talking to the witness, and 
talking into the air, and we object to the record unless it 
shows everything that is uttered in connection with this 
disturbance at present existing. 

MR. WESTALL: Counsel for defendant insists upon 
the privilege of cross-examining this witness without 
constant interruption by the witness and by counsel. 

MR. BLAKESLEE: Counsel wants to take a few les- 
sons in cross-examination, and he will learn how. 

RXQ. 940. (By MR. WESTALL:) So that if 1 
understand you correctly, the same elements which you 
point out as the clutch connection, described at line 16 
of Claim 3 of patent in suit, also constitutes a returning 
device mentioned in ‘‘Complainant’s Exhibit A’’, and 
particularly at line 31 of page 5 in Claim 4 thereof? Is 
that correct? 

MR. BLAKESLEE: Objected to, particularly as in- 
definite; it is not shown whether counsel intends the 
witness to understand that the matter referred to is 
at line 36 or line 31, and whether he understands the first 
part of line 16 to refer to ‘‘vice’’, or whether he wishes 
to include the ending portion of line 15. The question 
is indefinite and unanswerable. 


City of Los Angeles 2433 
THE WITNESS: Although I am only too willing to 


answer counsel’s question, [ cannot possibly answer def- 
initely as it has been put, because it is not clear as to 
what he refers to in line 16 and line 31 of page 5. 

MR. WESTALL: It is submitted that the question is 
perfectly clear and answerable if the witness saw fit to 
answer it. And the question is repeated. 

COMPLAINANT (Mr. Henry:) Will you read that 
question, please? 

MR. BLAKESLEE: Complainant contends that the 
qustion should contain the words and figures ‘‘or 31’’ 
after the figures ‘‘36’’ in this question, that being the 
manner in which the question was put by counsel for de- 
fendant; and the reporter and notary are notified that 
such will be the proper form of this question as certified 
and returned. : 

MR. WESTALL: I will ask the reporter if he hasn’t 
the figures ‘‘36’’ in the question crossed out, and if he 
did not do so upon counsel for defendant correcting, dur- 
ing the course of the asking of the question, the figures 
referred to, to make them read ‘‘31’’, and also if he has 
not just read the question correctly to the witness. 

MR. BLAKESLEE: This is no time for the reporter 
to testify in this case, and we do not propose to call him 
as a witness. So far as the reporter can go is to read 
the question as he has it. We have insisted upon what 
is the proper wording of that question. Any remarks 
by the reporter are not competent or proper. 

MR. WESTALL: I will ask the reporter to put his 
answer to the question just asked him in the record. 

MR. BLAKESLEE: We notify counsel that if he 
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insists upon this question it will constitute an abandon- 
ment of his cross-examination, and the cost of returning 
such cross-examination will be moved to be taxed in any 
event against the defendant. 

THE WITNESS: The stenographer will take down 
this as my preliminary answer— 

MR. WESTALL: (Interrupting) I object to any 
preliminary answer being made until— 

THE WITNESS: (Interrupting) I withdraw that, 
then, following the method of counsel in withdrawing al- 
most all that he says. Will the reporter please read the 
question, and I will attempt to answer it, qualifying it 
in such manner as to make it accurate as it is answered. 

MR. WESTALL: The witness will kindly refrain 
from interrupting until he is asked to answer the ques- 
tion. ‘This whole proceeding is merely an attempt to 
evade a question which the witness feels that he cannot 
answer, and which has placed him in a very serious di- 
lemma, and all this controversy at this time is aimed only 
to the accomplishment of an object of preventing the wit- 
ness answering a very vital question. 

MR. BLAKESLEE: The attention of the reporter 
and examiner to Rule 51 of the equity rules of this court, 
promulgated by the United States Supreme Court, is in- 
vited, and he is cautioned to abide thereby in transcrib- 
ing and returning the present portion of the record, be- 
eause of the argumentative indulgences of counsel for 
defendant. | 

MR. WESTALL: I will now ask the reporter to an- 
swer the question previously put to him, in order that 
this matter may be made elear for the benefit of the 
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Court, I would further suggest that this reporter is act- 
ing as the agent for the special examiner in this case 
under stipulation, and his statement of record as to 
what happened is a very proper means of shortly termi- 
nating this controversy. 

MR. BLAKESLEE: I again object to the notary 
doing any such thing, for the reasons stated, and disa- 
vow any responsibility for the taking and returning of 
this deposition, or the cost thereof, and insist that coun- 
sel for defendant is abandoning his cross-examination 
of the present witness and must abide by the results of 
such attitude. We further insist that all the notary can 
do is to read what record he has made. If he has not 
performed his duty he cannot tell us about it. That is 
amatter for the record to make clear; and we have point- 
ed out wherein his record, as already read, does not con- 
form with the question as it was put by counsel. 

MR. WESTALL: Counsel for defendant merely states 
that the reporter has already stated that he corrected the 
question as it was put during the time it was being put, 
and has read it as corrected before it was answered, or 
before it was attempted to be answered. And I will 
again ask the reporter to please answer the question so 
that his statement may be shown of record. 

MR. BLAKESLEE: Counsel is now testifying with- 
out being sworn, and his statement can be of no effect 
further than the statement of the reporter could be of 
any effect. He is not a witness; he is not empowered to 
pass upon any validity or correctness of the record, or 
upon any question of evidence involving the same, and 
we object and protest against any such procedure. It is 
not contemplated by the rules, and unheard of. 
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moment. I will do my best to answer your questions. 

MR. WESTALL: You don’t need to assure me of any 
such thing. Answer the questions and that will be suf- 
ficient. 


THE WITNESS: I am talking as Mr. Cory to Mr. 
Westall. 

MR. WESTALL: I am perfectly aware of that, but 
if you will answer the questions, no explanation will be 
necessary. 

THE WITNESS: If you choose to interrupt me 
when I am talking as Mr. Cory to Mr. Westall— 

MR. WESTALL: There is no occasion for you to so 
talk at the present time. 

THE WITNESS: All right; go ahead as counsel. You 
ask intelligent questions and I will answer them just as 
definitely as I can. 

MR. WESTALL: I have several times asked the re- 
porter to answer a certain question of record. Do I 
understand that he refuses to answer that question? 

THE REPORTER: No. 

MR. BLAKESLEE: I object to any further contin- 
uation of this punch-and-judy show going on here, in 
which counsel for defendant is taking the part of both 
Punch and Judy, and insist that if counsel has any fur- 
ther questions to ask, that he ask them and ask them cor- 
rectly, and not quarrel with the reporter, nor with the 
witness, nor take procedure which he should know is not 
proper in any such proceedings as this. This is the time 
and place to cross-examine and not to give exhibitions of 
unfamiliarity with rules or irregularity in conduct. 
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reporter has been asked repeatedly to answer a certain 
question, in order that the record may be made clear, 
but that he stands mute and refuses to make any answer. 

THE REPORTER: I will have to ask that silence 
be had, in order that I may look up my notes. I have 
forgotten what question Mr. Westall asked me, and will 
ask him to repeat it. 

MR. WESTALL: I will ask the reporter if he hasn’t 
the question asked him in his notes, and if he cannot read- 
ip turn to it. 

THE REPORTER: Yes. 


MR. BLAKESLEE: Just a moment. The reporter is 
advised that he is doing all of this punishment at his own 
risk, and without any hope of return either for himself 
or the special examiner, as the procedure is merely a 
time-wasting, unsupported and foolish procedure, which 
no Court would permit for a moment. What the opinion 
of the reporter may be is immaterial in the proof of this 
ease; the record speaks for itself. He may read if he 
wishes from the record, but we radically protest against 
his adding anything from his own mouth to the record. 

MR. WESTALL: The reporter is once more asked to 
turn to the question that was asked of him and answer it, 
or, at least to state of record that he declines to answer 
it. 

(The reporter examines his notes.) 

MR. BLAKESLEE: We will allow counsel two min- 
utes to continue his cross-examination; if such time is 
not taken avail of, we will conclude the deposition of 
this witness and go on with this case. 


2438 George J. Henry, Jr., vs. 


(The reporter read the question asked of him by Mr. 
Westall, as follows: ‘‘I will ask the reporter if he has 
‘‘not the figures ‘36’ in the question, crossed out, and if 
‘‘he did not do so upon counsel for defendant correcting, 
‘*during the course of the asking of the question, the fig- 
‘‘ures referred to, to make them read ‘31’, and also if he 
‘‘has not just read the question correctly to the wit- 
‘‘ness?’’) 

THE REPORTER: Yes. 

MR. BLAKESLEE: I move to strike out all of this 
matter, including the answer of the reporter, as irrel- 
evant, incompetent and immaterial and not part of this 
cross-examination or this proceeding in any respect. 

MR. WESTALL: I will now ask the reporter to re- 
peat the question to the witness as corrected by him dur- 
ing the time it was being asked, and that the witness 
now answer the question. 

MR. BLAKESLEE: This question has already been 
answered, and we notify counsel that he must immedi- 
ately put another question, or we shall take over the wit- 
ness for further redirect examination. Note on the 
record here, at this point the redirect examination of the 
witness was resumed. 

MR. WESTALL: Counsel for defendant protests 
against this interruption of the cross-examination by 
counsel for complainant, and if this course is persisted 
in will insist upon the entire deposition of this witness 
being stricken out upon the ground that the witness ha: 
refused, under counsel’s suggestions, to submit to prope 
cross-examination, and counsel for defendant insists 


upon his right of cross-examination of this witness, 
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states that he has many questions yet to ask which he 
has not had an opportunity to put, owing to the inter- 
rupting tactics of counsel for complainant and the wit- 
ness, and insists upon an answer being given to his ques- 
tion by the witness, and insists at this time upon the right 
to complete the cross-examination of this witness. Coun- 
sel does not understand that as soon as a witness be- 
comes confused and unable to answer questions, that 
counsel calling him has a right to withdraw him from 
examination, in order to save him from the embarrass- 
ment of confusing his testimony. And I will then ask 
the witness to please answer the question as corrected. 
inasmuch as he has insisted that he did not undertand 
the question, and that it was confusing. 

MR. BLAKIESLEE: Counsel seems to be able to do 
nothing but protest, and does not seem to be able to con- 
duct a cross-examination. We will, therefore, have to 
take the witness over, and after we have completed our 
examination we will see what further questions counsel 
for defendant has in store for him. 

MR. WESTALL: Do I understand— 

MR. BLAKESLEE: (Interrupting) RDQ. 941. 
Referring, Mr. Cory, to the part marked ‘‘F”’ in Com- 
plainant’s Exhibit KKK, will you please state to me 
what that designates, as you understand it? 

MR. WESTALL: Counsel for the defendant objects 
to the question as entirely improper, as an attempted 
curtailment of the right of cross-examination of this wit- 
ness, as an attempt by leading questions to coach the 
witness so that he will not do further damage to com- 
plainant’s case. 
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MR. BLAKESLEE: The attention of the reporter is 
called to Rule 51 of the Equity Rules again. It is about 
fifteen minutes since counsel for defendant put a ques- 
tion, and we cannot allow our time to be wasted by him, 
if he does not care about his own time. 

MR. WESTALL: Counsel for defendant denies that 
any time has been lost at all. 

MR. BLAKESLEE: The record speaks for itself. 

MR. WESTALL: And insists now on going on with 
his cross-examination, and protests against the interrup- 
tion of counsel for complainant in attempting to thus 
save the witness. 

MR. BLAKESLEE: Now, Mr. Cory, will you answer 
the question? 

(The reporter read Mr. Blakeslee’s question, No. 941], 
commencing on line 29, page 2161.) 

MR. WESTALL: Counsel for defendant also sug- 
gests that this is entirely in line with the tactics of coun- 
sel for complainant in directing his expert witnesses to 
refuse to answer when some vital question in which their 
admissions might be damaging, is asked. 

MR. BLAKESLEE: That, as counsel for complain- 
ant, I squarely deny and brand as untruth, and the record 
will speak for itself in support of my statement. Now, 
read the question to the witness, please. 

(The reporter again read Question No. 941.) 

MR. WESTALL: Notice is hereby given that upon the 
grounds stated counsel for defendant will move to strike 
out the entire deposition of this witness at the time of 
the hearing. 

THE WITNESS: The witness desires to state at this 
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point that he is only anxious to comply in every respect 
with the desire of counsel for defendant, as well as of 
counsel for complainant, and hereby expresses himself 
as not only personally willing, but entirely anxious to 
answer to the very best of his ability any questions that 
are put to him by counsel for the defendant, and at this 
time understands that he has answered the last question 
put to him by counsel for the defendant. If he has not 
so answered it he hereby expresses a desire and a willing- 
ness to answer the question if it is re-read by the re- 
porter. 

MR. WESTALL: Counsel for defendant protests 
against the witness making statements of record when 
not called upon to testify, and states that he will move 
that the cost of transcribing and taking all of this testi- 
mony be taxed against complainant; and he again insists 
upon his right to cross-examine this witness. 

THE WITNESS: Will you read counsel for defen- 
dant’s last question, Mr. Reporter, please? 

MR. BLAKESLEE: We inform the witness that he 
has been taken over by the complainant, and that it is 
in line with proper procedure for him to answer the 
question just put by counsel for complainant. However, 
if the witness feels that he has in any way been obstruct- 
ed from giving any answer or any testimony which he 
wishes to give responsive to questions by defendant’s 
counsel, he is by all means permitted to give such answer 
or testimony, as we have only a desire to conduct the 
taking of testimony here, but have protested against a 
complete upsetting of the proceedings, and its conver- 
sion into a mere time-wasting and record-stuffing and 
senseless junket. 
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(The reporter read Mr. Westall’s question No. 940, 
as follows: 

“RAQ. 940. (By MR. WESTALL:) So that if I 
‘‘understand you correctly, the same elements which you 
‘‘point out as the clutch connection, described at line 16 
‘‘of claim 3 of patent in suit, also constitutes a returning 
‘‘device mentioned in ‘Complainant’s Exhibit A’, and 
‘‘narticularly at line 31 of page 5 in Claim 4 thereof? Is 
‘that correct?’’) 

MR. BLAKESLEE: Onur objections against the form 
of this question are repeated. 

A. If the counsel refers to line 16 and line 31 on page 
5 of the patent in suit, namely, the Lyndon patent, I 
will answer the question by saying that the words ‘‘clutch 
connection’’ in lines 16 and 17, page 5 of the patent, and 
the words ‘‘returning device’’ in lines 31 and 32 of page 
5 of the patent, correspond to the device marked ‘‘K’’ 
upon ‘‘Complainant’s Exlibit KIkKk’’. 

RXQ. 942. (By MR. WESTALL:) And when you 
say that this clutch connection mentioned in Claim 3 of 
the Lyndon patent in suit corresponds to the ‘‘returning 
device’? mentioned at lines 31 and 32, page 5 of said 
Lyndon Patent in suit, you mean to say that they are 
mechanical equivalents, do you? 

A. Yes, sir, as set forth in the specifications of the 
patent in suit, page 2, beginning on line 12, ‘‘A returning 
‘‘device consisting of a rod 25, connected by a pivoted 
‘link or econnecting-rod 25 A with the disk 22, passes 
‘‘through a hole in the controller-lever 26, pivoted at 
‘<26a to a fixed support,’’ ete. 

Further, on page 3, beginning with line 134, ‘‘which 
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‘‘eauses engagement of disks 23 22, and causes the disk 
*¢22 to be carried slightly around one way or the other, 
‘according to the direction of movement of the governor 
‘*shaft 12, thereby returning the lever 26 to normal 
‘‘yosition. This movement of the returning-rod 25,’’ 
ete. 

RXQ. 9438. Do I understand you correctly then as 
saying that the returning device used in the patent in 
suit refers—make it the term ‘‘returning device’’—re- 
fers to and is synonymous with the clutch connection de- 
seribed in said patent in suit? 

A. Icould only answer that question by reading from 
line 12 on page 2 of the patent in suit, ‘‘A returning de- 
‘‘vice consisting of a rod 25, connected by a pivoted link 
‘for connecting-rod 25a with the disk 22.’’ Also on page 
2 of the patent, line 3, ‘‘On the same shaft is a disk 23, 
‘‘normally out of contact with disk 22, but movable end- 
‘‘wise on said shaft into contact’’. The clutch connection 
referred to in Claim 38, lines 16 and 17, refers to the two 
disks and their operation—probably specifically; these 
two disks bearing the numbers 22 and 23. 

RXQ. 944. Do I understand you, then, to interpret 
the language just quoted to mean that this clutch con- 
nection mentioned in Claim 3 of the patent in suit, and 
the term ‘‘returning device’’ as used throughout the 
patent, are not synonymous? 

A. No, I should not say they are synonymous, but 
they consist of various parts, and I would understand it 
from the reading of the patent that the returning device 
includes the disks 22 and 23 as a part of the operating 


mechanism. 
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RXQ. 945. So that the clutch connection, as you un- 
derstand the patent, is not the returning device, but is a 
part of the returning device? 

A. It may be so stated, yes, sir. 

RXQ. 946. Is it properly so stated? 

A. In my opinion it is, yes, sir; that is my under- 
standing of the description of the patent. 

RAQ. 947. So that when you point out upon Com- 
plainant’s Exhibit KisIx the parts included under the 
letter ‘‘Ii’’, including, as you have said, the cylinder cas- 
ings, the piston, the piston rod, and the liquid contained 
within the cylinder, and probably the part ‘‘G’’ as the 
equivalent of the returning device mentioned in the Lyn- 
don patent in suit, and as also equivalent to the clutch 
connection mentioned in Claim 38, you are reading the 
terms ‘‘returning device’’ and ‘‘clutch-connection’’, in 
pointing out alleged equivalents in ‘‘Complainant’s Eix- 
hibit KKK’’ as synonymous terms, are you not? 

A. No, I would not be understood as using them as 
synonymous terms. It is merely the understanding as 
to whether the returning device may be considered as 
including the disks 22, 23—so-called clutch connection— 
or whether the returning device might be limited en- 
tirely to rod 25 and the solenoid connected therewith, as 
stated on page 2, line 12, beginning with the words ‘‘A 
‘‘returning device consisting of a rod 25, connected by a 
‘¢pivoted link or a connecting rod 25a with the disk 22’’. 
I would not wish to be considered as— 

MR. BLAKESLEE: (Interrupting) Excuse me. You 
said ‘‘or a connecting-rod”’. 

A. ‘‘Or connecting-rod’’. I do not wish to be under- 


City of Los Angeles 2445 


stood as saying that the returning device is synonymous 
with the clutch connection, but merely that the returning 
device may be considered as including not only the rod 
25 but the disks 22 and 23. 

RXQ. 948. (By MR. WESTALL:) In _ pointing 
out the parts included under the capital letter ‘‘’’ on 
Complainant’s Exhibit KKK, that is to say, the eylin- 
der casing, the piston, the piston-rod, the liquid contained 
in the casing and probably the rod ‘‘G’’ as equivalent 
of the clutch connection mentioned in said Claim 3 of the 
Lyndon patent in suit, and also in pointing out the same 
identical elements as the returning device for said con- 
troller, you do not find, then, a returning device pro- 
vided with a clutch connection as called for by Claim 3 
of the Lyndon patent in suit, do you, in Complainant’s 
Exhibit KKK, in that the so-called returning device as 
pointed out by you is the so-called cluteh connection, and 
therefore, could not properly be described as being pro- 
vided with a clutch connection. Is that correct? 

MR. BLAKESLEE: Objected to as placing a false in- 
terpretation upon the testimony of the witness, and fur- 
thermore, as being merely argumentative and not cross- 
examination; an attempt at testifying and drawing con- 
clusions upon the part of counsel. 

A. I find that the cylinder ‘‘E’’ on Complainant’s 
Exhibit KKK, with its component parts, 1s substantially 
the mechanical equivalent of the returning device, and 
I do not wish to have myself understood as limiting the 
return device solely to the clutch connection, since on 
page 2 of the patent it is definitely stated ‘‘A returning 
device consisting of a rod 25,’’ ete., with other com- 
ponent parts. 
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RXQ. 949. (By MR. WESTALL:) Then do I un- 
derstand you to mean that you wish to alter your previ- 
ous testimony and include other parts besides the cyl- 
inder casing, the liqnid within the casing, the piston, the 
piston-rod, and probably the rod ‘‘G’’, as properly form- 
ing the equivalent of said returning device? 

A. No, I do not desire to change my previous tes- 
timony. 

RXQ. 950. You will notice that there is attached or 
used in connection with the parts meluded under the 
term ‘‘E’’, namely, the cylinder casing, the hquid with- 
in the cylinder, the piston and the piston rod, and prob- 
ably the rod ‘‘G’’ pointed out by you as the returning 
device, and also as the clutch connection of Claim 3, cer- 
tain other devices consisting of the parts marked on 
‘¢Complainant’s Exhibit KKK ’’ of the parts indicated 
by the letter ‘‘e’’. To what parts or elements of the 
patent in suit are those parts marked ‘‘e’’ more closely 
analogous? 

A. Referring to Claim 4, lines 32 and 33, the paris 
marked ‘‘e’’ on ‘‘Complainant’s Exhibit KKK’’ refer 
to the ‘‘actuating means controlled by said controlling 
‘‘means to return the controller to inoperative position, 
‘*so as to prevent excessive movement of the governor.’’ 

MR. WESTALL: Let it be noted of record that the 
witness is endeavoring to find an answer to the question 
for about five minutes. 

THE WITNESS: I have no further answer to the 
question. 

MR. BLAKESLEE: Isn’t there an answer there, 
Mr. Reporter? 
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THE REPORTER: Yes. 


THE WITNESS: I thought the answer was com 
pleted. : 

MR. BLAKESLEE: Let it be noted that counsel has 
been standing around without putting any question, and 
the witness and the rest of us have been wasting our 
time. 

MR. WESTALL: Let it also be noted that the wit- 
ness had stated that he had not completed his answer 
before he started to use the telephone. 

RXQ. 951. Claim 3 at line 16, of page 5 of the pat- 
ent in suit calls for a clutch connection to said operating 
shaft. Will you please now point out the operating shaft 
referred to in ‘‘Complainant’s Exhibit KKK’’? 

A. The operating shaft referred to is the water-gate- 
operating shaft as set forth in line 11, page 5, of Claim 
3; and this water-gate-operating shaft in ‘‘Complain- 
ant’s Exhibit KIXK’’ corresponds to the shaft marked 
“*h’, this ‘‘F’’”’ being in red, with a pencil letter ‘‘R’’ on 
“op ot it. 

RXQ. 952. You will notice that the part you have 
pointed out as the operating shaft, namely, the part ‘‘F’’, 
is not directly connected with the parts you have pointed 
out as the clutch connection mentioned in Claim 3, 
namely, the cylinder casing, the piston, the piston rod, 
the liquid contained within the cylinder, and probably 
the rod ‘‘G’’, Can you properly say that this so-called 
equivalent of the clutch connection just referred to is 
a clutch connection to said operating shaft ‘‘F'’’? 

MR. BLAKESLEE: Objected to as merely argu- 
mentative and not proper cross-examination. Further. 
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more, we object to this line of alleged cross-examination 
as being improper, and not cross-examination at all, and 
a mere reiteration of the testimony of the witness, or 
tending to cause such reiteration, and which testimony on 
record, it is believed will show, was adduced by counsel 
for defendant in cross-examining this witness iu the 
prima facie ease. 

A. I find, upon more carefully noting the complain- 
ant’s exhibit KKIKX that I did not refer to the proper 
shaft as the water-gate-operating shaft, but it is in 
effect what is indicated by lever arm J, the shaft, of 
which is definitely connected through connecting rod 
‘*T’’, bell crank H, to the equivalent of the clutch mech- 
anism fh, 

RXQ. 953. (By MR. WESTALL:) Will you please 
define a clutch connection as used in common pariance? 

MR. BLAKESLEE: Objected to as not cross-exam- 
ination, not the time for defendant to attempt to make 
out a defense in this case. 

A. A clutch connection is one which provides inter- 
mittently the connection of a driving shaft with a driven 
shaft, the clutch connection referring to the bringing to- 
gether of two surfaces that, by friction, will hold to- 
gether, so that a shaft may be operated, or not, and de- 
pending upon whether the clutch is closed or opened; and 
in some cases such clutch connections, as in this one, may 
be operated in either the one or the other direction, or 
not operated at all. 

RXQ. 954. (MR. WESTALL). Is it proper to re- 
fer to a cylinder casing, a piston and a piston-rod, with 
the liquid contained in a casing, as a clutch connection? 

A. I think so, yes, sir. 
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RXAQ. 995. Claim 7 of the Lyndon patent in suit calls 
for ‘‘means for returning the by-pass valve to normal po- 
‘¢sition on completion of the governing movement’’. Will 
you please indicate briefly by letter upon ‘‘Complain- 
ant’s Exhibit KKIx’’ where you find the element referred 
to? 

MR. BLAKESLIE: The same objections as to the 
impropriety of this procedure as cross-examination are 
to be noted. 

A. Referring to Claim 7, line 73, ‘‘A means for re- 
‘turning the by-pass valve to normal position on com- 
‘*pletion of the governing movement of the water-gate- 
operating-means’’, on ‘‘Complainant’s Exhibit KKIKk’’— 
this means is represented by the device designated by 
the letter ‘‘M’’. 

MR. BLAKESLEE: Let the record show that coun- 
sel has refrained from putting a question in the neigh- 
borhood of five minutes, and we suggest that he close up 
his cross-examination. 

RXQ. 956. (By MR. WESTALL:) Will you please 
state some examples of where clutch connections such 
as defined by you are used? 

MR. BLAKESLEE: Objected to as not cross-ex- 
amination. 

A. They are used in connecting up a driven line shaft 
with a line shaft which it is desired to stop. They are 
used where the proper design of clutch connection is 
adopted, where the driven shaft may be stopped when 
desired, and by means of double shafting, or concentric 
shafting, where the driven shaft may be operated in 
either one direction or the other, or allowed to stand still 
if desired. . 


2450 George J. Henry, Jr., vs. 


RXQ. 957. (By MR. WESTALL:) Can you think 
of any particular pieces of mechanism that such elutch 
connection is used in? 

MR. BLAKESLEE: The same objection. 

A. Very largely in printing presses and devices of 
that character. 

RXQ. 958. (By MR. WESTALL:) Could you take 
out such a clutch connection, out of a printing device 
such as you have mentioned, and substitute for it the 
combination of the piston, piston-rod, cylinder, and par- 
ticularly the liquid within the cylinder, so as to perform 
the same function as the elutch connection? 

MR. BLAKESLEE: The same objection. 

A. Yes, sir, very readily, particularly where recipro- 
eating presses are used, where the direction of move- 
ment of the press is backward and forward, that may 
be done by means of a cylinder and piston, or it may be 
done by means of a clutch connection which will be geared 
through a rack on the bottom of the press; the two re- 
sults being absolutely equivalent in producing reciprocat- 
ng motion of the movable part of the press. 

RXQ. 959. (By MR. WESTALL:) I will ask you 
to please take a piece of paper and draw or sketch two 
shafts connected by a elutch connection, and then upon 
the same piece of paper, below, illustrate how the same 
result could be accomplished by connecting those two 
shafts with a cylinder casing, a piston, a piston rod and 
liquid within the cylinder? 

MR. BLAKESLEE: Objected to as indefinite and not 
cross-examination. — 

A. Take first the cylinder with a piston and piston- 
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rod; it would only be necessary to place a rack on the 
end of the piston which would gear with the teeth of the 
pulley. to be driven in either direction, P, it being appar- 
ent that by moving the piston, piston rod and the rack 
on the piston rod in either direction, rotation of the pul- 
ley ‘‘P”’ would be produced in either direction. If we 
desired to get a similar clutch mechanism we might have, 
represented in plan, a pulley to be driven, marked ‘‘D’’, 
connected to the shaft marked ‘‘S’’, there being above 
the pulley marked ‘‘D’’ another pulley mounted upon a 
hollow shaft 8’, driven in one direction, say clockwise, 
and below another pulley driven, running anti-clockwise, 
and it will be only necessary to bring the driven pulley 
‘*D)”’ into contact with the upper pulley, ‘‘U’’, where- 
upon the driven pulley ‘‘D’’ would be driven would be 
driven in one direction, and if brought in contact with 
the lower pulley ‘‘L’’, the pulley ‘‘D’’ would be driven in 
the opposite direction, and wherein it is shown that the 
driven pulley ‘‘D’’ with the clutch mechanism will be 
operated exactly the same as the driven pulley ‘‘P’’ with 
the cylinder and piston and connecting rod and rack 
thereon; cylinder and piston marked ‘‘C’’ and P’ respec- 
tively ; piston-rod ‘‘ R”’. 

RXQ. 960. (By MR. WESTALL:) I notice that 
you have produced upon the paper three figures. For 
the sake of clarity I will ask you to please give each 
of the figures a number, and then briefly indicate what 
each of the figures are intended to represent? 

MR. BLAKESLEE: The same objection as_ last 
noted. 

A. Ihave drawn three figures upon the sheet of pa- 
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per, one of which, however, I changed to a plan drawing 
from an end view; so there are in reality but two figures 
represented upon the sheets of paper. The figure which I 
indicate as ‘‘I’’ represents a cylinder, ‘‘C’’, within which 
there is a piston ‘‘P’’ that may be moved backward or 
forward, or allowed to stand still by virtue of difference 
in pressure or equality of pressure upon the two sides of 
the cylinder exerted by a liquid, gas, vapor or otherwise. 
Connected to the piston is a rod ‘‘R’’, upon which is 
mounted a rack, ‘‘A’’, gearing with the driven pulley 
cab. 

Figure IT represents a shaft to be driven, ‘‘S’’, upon 
which is mounted a pulley ‘‘D’’; a driven shaft S’ upon 
which is mounted one part of a clutch connection ‘‘U’’, 
rotating, we will say, clockwise, and also a second shaft 
“S 2”’ earrying a clutch connection ‘‘L’’. The driven 
pulley will be set in motion in a clockwise direction, we 
will say, if brought into contact by any means with the 
upper pulley ‘‘U’’, and will be driven, we will say, in an 
anti-clockwise direction if brought into contact with the 
pulley or friction surface mounted on ‘‘L’’, shaft ‘‘S 27’, 

MR. WESTALL: Defendant offers in evidence the 
sketch just produced by the witness as ‘‘Defendant’s 
Exhibit Cory Cross-Examination Sketch No. 1’’. 


MR. BLAKESLEE: The offer of this purported ex- 
hibit is objected to on each of the grounds of objection 
urged against the question as pertinent to the same and 
as immaterial, irrelevant and incompetent, and particu. 
larly not part of any proper cross-examination; and we 
move to exclude it from the consideration of the Court 
and from use as an exhibit. 
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RXQ. 961. (By MR. WESTALL:) I notice that you 
have not literally comphed with the request of the ques- 
tion, in that the question calls for an illustration showing 
the use of only a cylinder casing, a piston within the eyl- 
inder, liquid within the cylinder, and a piston-rod, to per- 
form the function of a clutch connection, and that you 
have added two new elements, namely, a rack ‘‘A’’ and 
a pulley ‘‘P’’. Will you kindly state whether or not you 
are able to illustrate in any way the use of only the 
elements comprised within the designation ‘‘E’’ and just 
repeated by me, ‘‘Complainant’s Exhibit KKIK’’? 

MR. BLAKESLEE: Objected to as meaningless and 
misleading, and not proper eross-examination and im- 
properly repeating the testimony of the witness. 

A. No, there would be necessary some device capable 
of converting the reciprocating motion of the piston-rod 
‘*A”’ into the rotary motion of the pulley ‘‘P’’, either 
by means of a connecting rod, a crank-shaft, or a rack or 
gear, and so on; and it is true that as indicated on the 
‘‘Complainant’s Exhibit KKK’’ ‘‘E’’ may be thought 
of as not including these additional devices; but if such 
a rack or its equivalent, a spiral, were included as a part 
of the connecting rod or movable cylinder, the entire 
equivalent of the two is thereby represented, and the 
reciprocating motion of the piston, or if the piston is sta- 
tionary, the reciprocating motion of the cylinder, is trans- 
mitted into a rotary motion, or vice versa, by means of 
the equivalent of a rack and pinion or spiral thread or 
eonnecting-rod. 

RXQ. 962. (By MR. WESTALL:) Please _ state 
whether or not you consider a clutch connection such as 
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you have illustrated on ‘‘Defendant’s Ehibit Cory Cross- 
Examination Sketch No. 1’’, or such as called for in 
Claim 3 of the Lyndon Patent in suit, to be the same, 
or substantially the same means for connecting the two 
shafts, as a cylinder case, a piston within the casing, a 
piston-rod and liquid within the cylinder? 

A. I would consider them substantially the same 
means. 


RXQ. 963. Could you give a reason for your last 
answer, briefly? 

MR. BLAKESLEE: The same objection. These ob- 
jections are to be noted as urged against all this line of 
alleged cross-examination, without the necessity of repe 
tition. 


A. I consider them substantially the same means 
because, first, substantially the same result is obtained 
namely, the rotation in either direction of the pulley 
which is being driven; secondly, that the means of obtar 
ing this result is exactly the same. 

RXQ. 964. (By MR. WESTALL:) Your idea, I 
take it, then, is that any mechanism that leads to a similar 
result can be described as the same means, or substantial- 
ly the same means? 

MR. BLAKESLEE: Objected to on the grounds last 
urged, and as merely argumentative. This is not the 
place for counsel to argue his case, nor is it the time. 
If he wishes to cross-examine, let him proceed. 

A. No, I would not consider that similar results only 
would be necessary, but I should say substantially the 
same result, brought about in substantially the same 
manner, by the two means. 
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them substantially the same means? 
A. Yes, make them substantially the same means, 
and they would be mechanical equivalents. 


MR. BLAKESLEE: The same objection. 


RXQ. 966. (MR. WESTALL:) A hole in the 
ground may be dug with a pick and shovel, or it may be 
blasted out with dynamite. Would you consider the 
manual labor of digging a hole, or the dynamite, as sub- 
stantially the same means because they lead to the same 
results? 

MR. BLAKESLEE: Objected to as merely argumen- 
tative and not cross-examination, and upon the ground 
last urged. 


A. I would not, because in the first place they would 
not lead to the same result; could not by any physical 
interpretation lead to the same result. 

RXQ. 967. (By MR. WESTALL:) Notwithstand- 
ing the impossibility, then, as you have testified, of using 
a cylinder casing, a piston within a cylinder, a piston- 
rod, and the oil within the casing, alone, to perform the 
function of a clutch connection, do I understand that 
you would still say that they were mechanical equiv- 
alents? 

MR. BLAKESLEE: Objected to as improperly quot- 
ing the testimony of the witness and as stating on its 
face an absurdity, as a thing cannot be a connection un- 
less it connects something. 

A. No, I would not so consider it unless the connect- 
ing-rod were other than simply a plain, round cylindrical 
rod, because the additional devices that I have previously 
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mentioned would be required to convert the reciprocating 
motion into the motion of rotation; such as a rack and 
pinion or connecting rod and erank and so on. 

RXQ. 968. (By MR. WESTALL:) In pointing out 
the cylinder ‘‘A’’, and certain adjacent parts as the 
equivalents of the reversing clutch gear of Claim 4 of 
Complainant’s Exhibit A, I believe you first included 
as the constituent members together constituting such al- 
leged equivalent, upon your cross-examination, the 
piston-rod. On redirect examination in making the same 
comparison, you omitted the piston-rod of such cylinder, 
or such parts included under the designation ‘‘A’’ im 
‘‘Complainant’s Exhibit KKIx’’. Do I understand you 
correctly as wishing to alter your testimony by omitting 
such piston-rod? 

MR. BLAKESLEE: Objected to in so far as it i 
contrary to the testimony of the witness, and not cross- 
examination, and argumentative, an attempted argument 
on the record, and contrary to the rules. 

A. No, I would not desire to be understood in this 
particular instance as eliminating the piston rod. 

RXQ. 969. (By MR. WESTALL:) And you do not 
wish to change your testimony in any way as to includ- 
ing the liquid within the cylinder, do you? 

A. No; liquid or gas, or vapor, something to exert 
a pressure, either in the one direction or the other would 
be necessary. 

RXQ. 970. Do you also testify, or is your former 
testimony to be interpreted to mean that you consider th 
combination of the cylinder case, the piston, the piston 
rod, and the liquid or gas used to move the piston, al’ 
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comprised under the designation ‘‘A’’ of Complainant’s 
Exhibit KINIx, as not being capable of being substituted 
without the addition of any other parts to perform the 
function of a reversing clutch-gear, or of a clutch-gear. 

MR. BLAKESLEE: The same objection, and not 
proper cross-examination. 

A. I would wish to be understood as I previously 
testified, that it would be necessary to have some device 
to transform the reciprocating motion of the piston rod 
or its equivalent to a rotary motion, such as a erank, 
shaft, connecting rod, or rack or pinion. 

RXQ. 971. (By MR. WESTALL:) So that you will 
not broadly say that a cylinder casing, a piston, a piston- 
rod and the liquid or gas used to actuate a piston, in com- 
bination, and without other means, can be considered 
the equivalent of a reversing clutch gear? 

A. Not by themselves, no, sir, because they could not, 
with simple, smooth parts, produce rotation from the 
reciprocating motion of the piston rod, or the contain- 
ing cylinder. 

RXQ. 972. And you would not consider the parts 
mentioned in my last question as performing the sanie 
result as a reversing clutch gear, I take it, in that you 
have stated that they could not alone be used to per- 
form the function of a reversing clutch-gear? 

MR. BLAKESLEE: The same objection. 

A. No, I would not consider the parts mentioned only, 
without some method of converting the reciprocating 
motion of the piston into motion of rotation. 

RXQ. 973. (By MR. WESTALL:) You have stated 
upon your redirect examination that you never saw a 
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plug-cock valve in which the body was not in contact with 
its casing? I may have misinterpreted your testimony 
to the extent of believing that you said that you had 
had experience of a plug-cock valve in which the cylinder 
was of such proportions and so supported at each of its 
ends as not to come in contact with its easing. If your 
testimony is not susceptible of any such interpretation 
will you please state whether or not you wish to adopt 
that interpretation as the correct one? 


A. My testimony is not capable of any such interpre- 
tation, as I remember it. I did not testify to the condi- 
tions set forth in your question. 

RXQ. 974. And you have never seen a plug-cock 
valve, or any valve, constructed so that its cylinder, be- 
ing supported at both of its ends by a shaft or trun- 
lon, was so proportioned as that its body did not come 
in contact with its easing? Is that correct? 

A. That is correct except when the valve is taken 
apart and the cylindrical plug-cock taken out, when, of 
course, it would not touch the casing; but when it is in 
position to operate and open and close, the outer surface 
of the cylindrical plug-eock would be in contact and touch 
the surrounding casing. 


RXQ. 975. So that any testimony you have given 
as to how a valve so constructed would operate, or 
would fail to operate—your conclusions were based upon 
matter of theory only? 

MR. BLAKESLEE: Objected to as misleading and 
falsely argumentative, in that the witness has repeatedly 
testified that any such hypothetical plug-cock or stop-cock 
valve construction would not be a stop-cock valve or plug- 
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cock valve at all, and in fact, would not be a working 
valve at all; so that it is impossible for any one to see a 
thing which cannot be. 

A. My answer is no, sir. My answer is based upon 
practical experience with many plug-cock valves of large 
dimensions, and not solely upon theory, at all. 

BRAXQ. 976. (By MR. WESTALL:) I will ask you 
to please point out in the patent in suit the parts more 
clearly analogous to the parts marked ‘‘M”’ upon ‘‘ Com- 
plainant’s Exhibit KKK’’? 

MR. BLAKESLEE: Objected to as heretofore, as not 
proper cross-examination, and as merely repetitious of 
a question asked about forty-five minutes ago relating to 
this identical part; almost in the same words; this being 
merely a reversal of such question, the effect being the 
same. 

A. The parts marked 58, 57, 59, 58a, 61, 62, 63, 64 and 
the ropes 51, 52, ete. 

BRXQ. 977. (By MR. WESTALL:) How much of 
the element or combination of elements marked ‘‘M’’ in 
‘‘Complainant’s Exhibit KKK’’ do you include as the 
equivalent of ‘‘means for returning the by-pass valve to 
‘‘normal position on completion of governing movement 
‘‘of the water-gate-operating means’’ as described in the 
last three lines of Claim 7 of ‘‘Complainant’s Ex- 
hibit A’’? 

A. Iwould include the part ‘‘M’’, as there shown, and 
as so indicated, and the means for connecting this part 
‘*M’’ to the part which has been designated as part ‘‘E”’. 

RXQ. 978. Will vou please indicate, or mention by 
letter each of the parts which you have so included? 
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A. As I understand the limitation of your question, 
namely, beginning with line 78, reading, ‘‘means for re- 
‘‘turning the by-pass valve to normal position on comple- 
‘tion of governing movement of the water-gate-operat- 
‘fing means’’, it limits that to the device ‘*M’’. 

RXQ. 979. Will you kindly mention the separate 
parts which you comprise within the designation ‘‘ M’’ on 
said ‘‘Complainant’s Exhibit KIXK’’? 

A. The separate parts would consist of a cylinder 
and the rod entering therein, and springs wound oppo- 
sitely on each side, and liquid within the cylinder; the 
cylindrical easing itself being connected with the rod of 
the by-pass needle valve. 

RXQ. 980. You have referred to, as the second ele- 
ment comprised within the designation ‘‘M’’ on saic 
‘‘Complainant’s Exhibit KKK’’, a ‘‘rod entering there- 
in’’, Please state how much of the rod you include? 

A. I would consider the rod up to its connection with 
the lever arm ‘‘N”’, 

RXQ. 981. But you would not consider the lever- 
arm ‘‘N’’, or any other part connected to it as being com- 
prised within the equivalent of ‘‘means for returning 
‘the by-pass valve to normal position on completion of 
‘‘eoverning movement of the water-gate-operating 
‘‘means’’, as described in said Claim 7? 

A. No, I don’t think necessarily. 

RXQ. 982. Now, you have referred to, among other 
things, comprising the ‘‘means for returning the by-pass 
‘‘valve to normal position on completion of governing 
‘‘movement of the water-gate-operating means’’, the 
‘‘elutch consisting of corresponding disks or cones 57, 
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‘58, respectively’’ as deseribed on page 2, line 82 of 
‘‘Complainant’s Exhibit A’’. I will ask you to state 
whether or not you consider the combination of a eylin- 
der, a rod entering therein, as described by you, springs 
wound oppositely on each side, liquid within the cylinder, 
as, in combination, forming the mechanical equivalent 
of the said parts 57 and 58 of ‘‘Complainant’s Exhibit 
LO: 

MR. BLAKESLEE: Objected to as not quoting the 
specification of the patent accurately, and on all the 
grounds last urged. 


A. I would say that the pulleys 57 and 58 in figure 1 
of the Lyndon patent, and the connections thereto, were 
the mechanical equivalent of the device marked ‘‘M”’ on 
KIKI; the method of operation and the result to be ac- 
complished being to allow the by-pass valve to come to 
its normal position at a time after the main gate valve 
has come to its final position in its governing movement. 

RXQ. 983. (By MR. WESTALL:) J will ask you 
to please mention by number each of the parts or ele- 
ments of complainant’s Exhibit A which, in your opinion. 
find their equivalent in the eylinder, rod entering there- 
in, and springs would oppositely on each side, liquid 
within the cylinder, comprised within the designation 
**M’’ on said ‘‘Complainant’s Exhibit KKK’’? 

A. Iwill give you those numbers as I ean read them 
from figure 1, as representing all of the devices trans- 
mitting motion from the water-gate shaft 20 containing 
the gear 19, to the by-pass valve; this motion being trans- 
mitted through the cone pulleys, or clutches 58, 57, the 
ropes 51, 52, the stem 49, ete. 
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RXQ. 984. Will you please merely mention by num- 
ber each of the parts that you would include under the 
designation in the last answer? 

A. I would mention the numbers 51, 52, 50, 49, 53, 
54, 57, 58, 59, 58a, 65, 66, 70-70, 69. 

RXQ. 985. Do I understand you as testifying or in- 
tending to testify that the parts which you have men- 
tioned by number in the last preceding answer, in your 
opinion are substantially the same means as the parts 
included by you under the designation ‘‘M’’ as hereto- 
fore defined by you on ‘‘Complainant’s Exhibit KKK’’? 

A. Yes, sir. 

RXQ. 986. Now the parts comprised under the 
designation ‘‘M’’, consisting of the cylinder, the rod en- 
tering therein, and springs wound oppositely on each 
side, and liquid within the cylinder, are not used to con- 
nect and disconnect two shafts, like the members 57 and 
58 of the Lyndon patent in suit, are they? 

MR. BLAKESLEE: Objected to as meaningless, in- 
asmuch as the parts 57 and 58 are clearly not shafts, nor 
defined as such; and furthermore, as incompletely sum- 
marizing the testimony of the witness who, in his prev- 
ious answers, has added to the parts comprised in ‘‘M’’ 
the other necessary parts entering into that device, 
whereby the springs are caused to be compressed? 

A. No, sir, they are not, definitely, but they both 
serve the same purpose, to allow the by-pass valve to 
have a comparatively small motion, absolutely inde- 
pendent of the main gate valve; the result, as set forth in 
the Lyndon patent in suit and in ‘‘ Complainant’s Exhibit 
KKK’’, being the same in each ease. 
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RXQ. 987. (By MR. WESTALL:) Are there two 
shafts comprised within your designation ‘‘M’’ on ‘‘Com- 
plainant’s Exhibit KIKXK’’? 

ey No, sir. 

RXQ.. 988. And the rod that enters into the cylinder 
comprised within the designation ‘‘M’’ on ‘‘Complain- 
ant’s Exhibit KKK ’’ does not impart any rotary motion 
to any valve stem, does it? 

Bee No, sir. 

RXQ. 989. The purpose of the parts mentioned as 
being comprised within the designation ‘‘M’’ on ‘‘Com- 
plainant’s Exhibit KKK’’ is merely to permit an elastic- 
ity in the opening or closing of the needle valve of the 
auxiliary nozzle, is it not? 

MR. BLAKESLEE: Objected to as meaningless and 
as argumentative, and not cross-examination. 

A. I would not think that would be the correct state- 
ment. What it provides is a means whereby the by-pass 
valve is allowed to move without a corresponding, or at 
the same time any motion whatsoever of the gate valve. 
You might cover that, if you choose, perhaps, by using 
the word ‘‘elasticity”’. 

RXQ. 990. (By MR. WESTALL:) Suppose that 
the parts comprised under the designation ‘‘M’’ on 
‘‘Complainant’s Exhibit KKIK’’, that is to say, the cylin- 
der, the rod therein, springs wound oppositely on each 
side, and the liquid within the cylinder, were eliminated, 
and the needle valve stem were connected directly to the 
part ‘‘N’’ without the intervention of the parts mention- 
ed and comprised within the designation ‘‘ M’’ on ‘‘Com- 
plainant’s Exhibit KKK’’; what would be the effect as 
to the operation of the device? 
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A. It would mean that it would be absolutely impos- 
sible to move the by-pass valve even a slight amount 
without there being some motion at the same time of the 
water-gate. 

RXQ. 991. Now, suppose that you eliminate parts 
pL, 52, 30, 49, 53, 54, 57; 58299, 58anb5, 60, 60-70 anda? 
from the device disclosed in the Lyndon patent in suit; 
what would be the effect as to the operation of the device 
as a water-wheel governor? 

A. It would not operate at all, because the water-gate 
would operate, and the by-pass valve would not move; 
no means of giving motion to the by-pass valve at all. 

RXQ. 992. The parts mentioned in my last question 
are absolutely essential] to the operativeness of the de- 
vice, are they not? 

A. Yes, sir, 

RXQ. 993. But the parts included under the desig- 
nation ‘‘M’’ on ‘‘Complainant’s Exhibit KKK’’ are not 
absolutely essential to an operation of the device illus- 
trated in said ‘‘Complainant’s Exhibit KKK’’? 

A. Yes, they are, because the same result is accom- 
plished by the device ‘‘M’’ of ‘‘Complainant’s Exhibit 
KKK’”’ as by the combination of devices connecting the 
main water-gate shaft to the by-pass valve, to produce 
satisfactory governing. It is true that if you eliminate 
the part ‘‘M’’ entirely, the water-gate will operate with- 
out operating the by-pass valve, just exactly the same as 
if you eliminate pulleys 58, 57, ete., and ropes, that you 
will operate the main gate without operating the by-pass 
valve. If you put the matter as you did in one of your 
questions, leave out the device ‘‘M’’, but solidly connect 
the by-pass valve with the arm ‘‘N’’, you are not doing 
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the same as eliminating the clutch 58, ropes, etc., but it 
would correspond to directly connecting the motion of 
the water-gate with the by-pass valve. In other words, 
the result is exactly the same in the two cases, namely, 
Lyndon patent in suit and ‘‘Complainant’s Exhibit 
KKK’’. You cannot take everything out of your Lyn- 
don patent in suit and compare it with the condition when 
you substitute a solid rod for the device ‘‘M”’ in ‘‘Com- 
plainant’s Exhibit KKK”’’. 

RXQ. 994. But if you take out all of the parts men- 
tioned by number in the immediately preceding question 
from the device ofthe Lyndon patent in suit, you have no 
means for connecting the water-gate-operating shaft with 
the stem 49 of the by-pass valve, have you? 

A. That is a self-evident fact. 

MR. BLAKESLEE: Let it be noted that this ques- 
tion does not correctly repeat the former testimony which 
is purported to be repeated, inasmuch as the former 
question assumed the removal also of the stem 49 of the 
by-pass valve, and the record will so show. 

MR. WESTALL: Counsel’s suggestion is correct; 
the witness did include the valve stem 49 as being the 
equivalent of the parts included under the designation 
“M’? on ‘‘Complainant’s Exhibit KKK”’. 

MR. BLAKESLEE: That is not the proposition. 
The proposition is that counsel included the valve stem 
49 in the question which he asked in considering elimina- 
tion of parts. Now, he is basing his question upon that 
question without such elimination, which is manifestly 
not a proper quotation of the witness’s testimony. 

RXQ. 995. (By MR. WESTALL:) You have stated 
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that you visited the Bakersfield plant, or, rather, the 
plant of the Power Development Company, and were to 
some extent familiar with the tests as to the efficiency 
of the wheels. All the information that you have gained 
regarding the efficiency or lack of efficiency of said 
water-wheel was merely hearsay, was it not? 

MR. BLAKESLEE: Objected to as merely argu- 
mentative and calling for a conclusion on the part of the 
witness; not proper cross-examination, not the proper 
method of proof, and not in accordance with the testi- 
mony of the witness. 

A. It was merely hearsay except that which was due 
to what I saw, and my personal observation while at the 
plant. 

RXQ. 996. (By MR. WESTALL:) You did not 
see anything at that time which would enable you to 
form any accurate or intelligent opinion as to the effi- 
ciencies of those wheels without the information that 
you derived from hearsay, did you? 

MR. BLAKESLEE: The same objections. 

A. No, sir, I did not. 

MR. WESTALL: That is all. 


FURTHER REDIRECT EXAMINATION. 


RDQ. 997. (By MR. BLAKESLEE:) Is it or is 
not true that if you took out the features designated as 
““M’’ in “‘Complainant’s Exhibit KKK’’ you would de- 
stroy the function of the apparatus whereby the slow re- 
turn of the by-pass valve to a usual position is caused, 
after the main governing action? 

A. Yes. 
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RDQ. 998. And would have to substitute something 
in place thereof if you intended to move the by-pass 
valve at all; and that the same is true if you took out 
what you have referred to as the equivalent features 
in ‘‘Complainant’s Exhibit A’’, including the weights 
70, and desired to connect up the by-pass valve in ‘‘Com- 
plainant’s Exhibit A’’ with the shaft 20, to cause th 
operation of the by-pass valve? 

A. Yes, sir. 

RDQ. 999. After the clutch members 57 and 58 of 
‘“Complainant’s Exhibit A’’ have been relatively sepa- 
rated, do they enter into any action causing the return 
of the by-pass valve to usual position? 

A. They do not. 

RDQ. 1000. What is it that applies the power that 
causes the return of the by-pass valve to usual position 
in the Lyndon patent? 


A. Weights. 
RDQ. 1001. How are they numbered? 
A. 170, 70. 


RDQ. 1002. And further, in your comparison of the 
parts of the means for returning the by-pass valve to 
usual position in complainant’s exhibit A with the 
usual means for returning the by-pass valve to usual 
position in complainant’s exhibit KKK, what is it, of 
the group of features M in the latter exhibit that speci- 
fieally corresponds with the weights 70, 70, in the former 
exhibit, if anything? 

A. The inversely wound spiral springs. 

RDQ. 1003. Are we to understand you as meaning 
that the returning device of complainant’s exhibit KKK 
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stops directly at the end of the cylinder which contains 
the piston of the parts marked ‘‘E’’, reading from left 
to right of that drawing? 

A. No, sir, there must be some means of communi- 
eating, as I testified, the rotary motion to the reciprocat- 
ing motion of either the piston road within the cylinder, 
or the cylinder, itself. 

RDQ. 1004. What is done by this clutch connection 
of the returning device, with respect to the part marked 
‘*F’? at the top of the drawing in ‘‘Complainant’s Ex- 
hibit KKK’’? 

A. The part marked ‘‘F’’ is essentially the device 
for transmitting reciprocating motion to the part ‘‘E’’. 

RDQ. 1005. And through the agency of what part 
does that part ‘‘F’’ operate? 

A. It acts through the agency of a pinion. 

RDQ. 1006. What I mean is, what imparts motion 
to this part co-acting with the pinion? 

A. The fly-balls governor. 

RDQ. 1007. What, if any, effect upon this pinion 
is produced through the clutch-connection ‘‘E’’? 

A. It is rotated. 

RDQ. 1008. And what is used to rotate the pinion? 

A. A rack. 

RDQ. 1009. And what moves the rack? 

A. The pinion of the device ‘‘E’’. 

RDQ. 1010. And from what part does the device 
‘*H’’ obtain its motion? 

A. It obtains it from the rack, presumably, marked 
EN 

RDQ. 1011. You have stated that the part ‘‘F’’, or 
the rack thereof, is moved to rotate the pinion, and you 
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have stated that the clutch connection ‘‘E’’ is connected 
with that rack. In what sense is that clutch connection 
a clutch connection in such relation? 

A. It is a clutch connection in the sense that while 
motion may be given to the part of the device ‘‘EK”’ 
which is known as the cylinders, that motion is not 
necessarily at an equal rate transmitted to the piston 
within, or vice versa. 

RDQ. 1012. Will you state what effect the fly-balls 
have upon the stem which carries the pinion which is 
meshed with the rack of the part ‘‘F’’? 

A. The fly-balls have the connection that when they 
are raised or lowered through the spiral thread con- 
nected with the pinion, the pinion will be slightly ro- 
tated. 

RDQ. 1018. What is the nature of the movement of 
the stem of this pinion which causes the movement of 
the piston valve in the controller cylinder? 

A. It is a shght rotation of the pinion. 

RDQ. 1014. Iam referring now to the piston valve 
in the controller cylinder? 

A. I beg your pardon. It is a vertical motion. 

RDQ. 1015. Where does it get that vertical motion. 

A. It gets it from the thread in the upper end of the 
stem. 

RDQ. 1016. Does that vertical motion also include 
the pinion on that stem, or does it not? 

A. That vertical motion does include the pinion on 
the stem, yes. 

RDQ. 1017. If it were not for the part ‘‘E’’ and 
any effect it may have upon the rack of the part ‘‘F’’, 
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will you please state whether or not that pinion would 
receive any vertical movement at all? 


A. It would not. 


RDQ. 1018. Then where does the movement come 
from that is imparted to the rack through the clutch 
connection, or part ‘*k’’? 

A. It comes from the bell crank ‘‘H’’ and the con- 
necting rod ‘‘G’’. 

RDQ. 1019. And that movement is a rectilinear 
movement, is it? 

Awe Lipis: 

RDQ. 1020. That is imparted to the clutch connec- 
bigeye ey 

A. It is a rectilinear movement. 

RDQ. 1021. When you get over to the pinion and 
find that rotated by the rack of the part ‘‘F’’, you have 
got what sort of movement in the pinion? 

A. You have a movement of rotation. 

RDQ. 1022. As to direction, or nature of move- 
ment, what has occurred, if anything, due to the modifi 
cation or transformation thereof by the clutch ‘‘E’’? 

A. You have simply transformed reciprocating mo- 
tion into the motion of rotation of the stem of the gov- 
ernor. 

RDQ. 1023. And therefore, what have you to say 
as to the performance of this clutch connection ‘‘ ’’, in 
the light of your definition of a clutch taken by itself, 
and its function of transforming movements? 

A. It is a device for producing rotation of the ster 
in either direction, or having it remain still, as if it were 
not m contact at all. 
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RDQ. 1024. And when it does move it, what has the 
clutch done within your definition of clutches, taken by 
themselves? 

A. It has simply connected a moving part so that it, 
for the time being, drives a driven part, and this method 
of driving is by rotation. 

RDQ. 1025. And has it then, as a clutch, or has it 
not, converted rectilinear movement into rotary move- 
ment? 

A. It has, as a clutch. 

RDQ. 1026. Is it failing in any respect to perform 
the function of a clutch in so doing? 

A. It is not. 

RDQ. 1027. Now, with respect to the reversing 
clutch gear which you find the part ‘‘A’’ in ‘‘Complain- 
ant’s Exhibit KKK’”’ to be: Is the motion of the piston 
and piston rod therein, and of the body of oil behind that 
piston, connected through the agency of such piston rod, 
with any parts which oscillates or rotates? 

vee Yes, Sir. 

RDQ. 1028. Therefore, what have you to say as to 
the nature of this reversing clutch gear as transforming 
in the manner of a clutch, one nature of motion to an- 
other? 

A. It transforms, from a driven part, motion to a 
part which may be at rest, or may be moved in either 
one direction or another, the motion of the driven part 
being that of rotation, and serves definitely the func- 
tion of a clutch. 

RDQ. 1029. Is there any practical degree of differ- 
ence as to incompressibility between the metallic sub- 
stances of gear clutches and friction clutches, and the 
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oil used in the clutch connection ‘‘I’’ and the reversing 
elutch-gear ‘‘A’’ of ‘‘Complainant’s Exhibit KKK’’? 

A. No, sir. 

RDQ. 1030. Is it material whether you refer to the 
shaft ‘‘F’’, or the shaft adjacent to which appears the 
reference letter ‘‘J’’ in ‘‘Complainant’s Exhibit KKK”’ 
as the water-gate-operating shaft? 

A. No, I should not say so, inasmuch as they both 
are given a rotating motion by the same process and the 
same connecting devices. 

RDQ. 1031. Then if you call the part ‘‘E’’ a clutch 
connection in ‘‘Complainant’s Exhibit KKK’’, and you 
include the rack and its co-operating pinions of the part 
‘*F’’, as part of the returning device, which may lke- 
wise include such clutch-connecton ‘‘E’’, as you have 
testified, is it or is it not proper to state that in part 
these elements coincide, and that the returning device in 
effect includes the clutch connection? 

MR. WESTALL: Counsel for defendant at this time 
objects to this method of revamping the testimony of the 
witness given on his cross-examination. The witness 
has testified very positively, defining very carefully 
both the returning device and the clutch connection, and 
this method of examination is grossly leading and is in- 
tended to aid the witness in contradicting himself and 
in revamping testimony which has already been given 
by him. 

MR. BLAKESLEE: The objections to the state- 
ments of counsel are made that they are in gross viola- 
tion of Rule 51. Furthermore, the observation is made 
that there is such a thing as redirect examination, and 
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if counsel wishes to object to any specific question he 
has the liberty to do so. The testimony of a witness in 
response to redirect examination is as good testimony 
as in response to any other part of his testimony, as 
counsel must know. 

MR. WESTALL: But, it is never proper for counsel 
to put words in the mouth of a witness, and to lead him 
by such questions, as is exemplified by the immediately 
preceding question. 

MR. BLAKESLEE: JI do not propose to take teach- 
ing as to that sort of thing, particularly when counsel 
for the defendant has, in his cross-examination, done 
very little eise than testify himself. 

A. Ishould so consider it. 

RDQ. 1032. Is it essential, or is it not essential to 
the proper definition of a clutch, that such clutch con- 
nect operatively two elements or things for rotary mo- 
tion thereof, or even for the conversion of direction of 
motion of one into a different direction of motion of the 
other. 

MR. WESTALL: Objected to as leading. 

A. The proper definition of a clutch is a device which 
may be, as desired, used to intermittently transmit mo- 
tion from a moving part to a part which it is desired 
shall remain stationary or be put into motion either in 
the one direction or the other, in many cases by the op- 
eration of the clutch device, and it is not necessary that 
the character of motion should be transformed; it is 
quite immaterial whether the motion is transformed in 


direction and character, or not. 
RDQ. 1033. (By MR. BLAKESLEE:) As a mat- 
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ter of fact, is the clutch completely a clutch and capable 
of performing a clutch function until or unless it is asso- 
ciated with, or disposed, or arranged for association 
with the part or parts which it is to unite for common 
or joint movement? 

A. It is not. 

MR. BLAKESLEE: That is all. 


FURTHER RECROSS-EXAMINATION. 


RXQ. 1034. (By MR. WESTALL:) Now, you have 
referred repeatedly on your cross-examination to a cyl- 
inder, a piston, a piston-rod, liquid within the cylinder, 
and probably the rod ‘‘G’’, as comprised within the des- 
ignation ‘‘E’’ on ‘‘Complainant’s Exhibit KKK’’, and 
you have stated that those parts were the equivalent of 
the ‘‘clutch connection’’ of Claim 3 of the Lyndon pat- 
ent in suit, and also that they were the equivalent of the 
returning device mentioned in Claim 4 of said patent in 
suit. I will now ask you if you wish to add any part or 
element to the combination heretofore defined by you as 
coming under the designation ‘‘E’’ on said ‘‘ Exhibit 
KKK’? and as properly included under the designation 
of a clutch connection or returning device? 

A. I should want to include what might be called a 
modification of the piston rod, whereby the reciprocat- 
ing motion is converted into a rotary motion. 

RXQ. 1035. Will you please mention the parts now 
which must be added to those which you have already 
defined ? 

A. The rack which is marked ‘‘F’’ at the top of 
‘¢‘Complainant’s Exhibit KKK’’, meshing with the pin- 
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ion which is not given any name; the combination being 
exactly and entirely in conformity with the correspond- 
ing description of the Lyndon patent, beginning with 
line 12 on page 2, ‘‘A returning device consisting of a 
‘‘rod 25, connected by a pivoted link or connecting-rod 
‘*25a with a disk 22’’, and also taken in connection 
with line 104 on page 1 of the Lyndon patent, ‘‘A disk 
‘*22 is mounted on shaft 12, so as to be free to rotate, 
‘*but is held from endwise movement by collars, one of 
‘‘which is shown at 22a. On the same shaft is a disk 
‘¢23, normally out of contact with disk 22, but movable 
‘fendwise on said shaft into contact with said disk, the 
‘‘disk’’ (referring to 23) ‘‘being caused to rotate with 
‘‘the shaft by a spline connection 23a.’’ 

RXQ. 1036. So that you were mistaken when you 
pointed out the cylinder, its contents, consisting of the 
liquid therein, the piston and the piston rod and prob- 
ably the rod ‘‘@’’, as comprising completely the clutch 
connection of claim 3, were you? 

MR. BLAKESLEE: Objected to as merely uselessly 
argumentative and not cross-examination. 

A. The items which you have mentioned in this ques- 
tion as a part of the device ‘‘E’’ would not, of itself, be 
the equivalent of a clutch, it being necessary, as I have 
repeatedly said, to have a device for converting the 
reciprocating motion in this case into a rotary motion; 
the entire matter being involved in what is understood 
to be included in the device ‘‘ K’’. 

Rx®. 1087. (By MR. WESTALL:) And “F” 
also? 

A. Yes, ‘‘F’’ is necessary; ‘‘E’’ and ‘‘F’’ both will 
be necessary to perform the function of a clutch. 
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RXQ. 1038. So that you want to be understood as 
definitely and positively testifying now, no matter what 
your previous testimony might have been, that the com- 
bination of the cylinder casing, the liquid contained with- 
in the casing, the piston, the piston rod, probably the 
rod ‘‘G’’, the rack indicated by the letter ‘‘F’’ on 
‘*Complainant’s Exhibit KIKK’’, and the pmion upon 
said rack, unmarked, in combination constitute the 
equivalent of the ‘‘returning device’’ mentioned in 
Claim 4 of the patent in suit, and also the clutch con- 
nection mentioned in Claim 3 of the patent in suit? Is 
that correct? 

A. That is correct. 

RXQ. 1039. Now, do you wish to change your testi- 
mony in any respect regarding the parts included under 
the designation ‘‘M’’ on ‘‘Complainant’s Exhibit KKK”’ 
by including any other element than the cylinder, the 
rod entering therein, the springs wound oppositely on 
each side, and the liquid within the cylinder? 

MR. BLAKESLEE: Objected to as not in accord- 
ance with the testimony of the witness,- who also in- 
cluded in the definition of the group of elements ‘‘M’’ 
the connection of the cylinder with the needle valve, and 
also the means for putting springs under tension. 

MR. WESTALL: Objected to as merely an attempt 
to coach the witness, and the record, it is submitted, 
speaks for itself. 

MR. BLAKESLEE: If counsel thinks it proper to 
misstate in his question what the witness has testified to, 
it is more than proper than such misstatement be cor- 
rected. 

A. I do nee 
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RXQ. 1040. (By MR. WESTALL:) And you do 
not wish to inelude either of the elements mentioned by 
counsel in his last examination, and in his last criticism 
of my question, do you? 

A. Ido not, because, as I have in my previous testi- 
mony indicated, myself, what is included in the letter 
‘*M’’, I have included the connection whereby the lever 
arm ‘‘N’?’ is connected to the stem of the needle valve; 
and whatever may be enumerated as a part of that con- 
nection in that letter ‘‘M’’ I desire to have included. I 
would not want to be understood as saying that that is 
all included within the enumeration of segregated items 
as per your question. 

RAQ. 1041. Then you mean that the enumeration 
that I have given you, namely, the cylinder, the rod en- 
tering therein, the springs wound oppositely on each 
side, the liquid within the cylinder, as previously testi- 
fied to by you, is not complete, but you wish to add the 
connection whereby the lever-arm ‘‘N’’ is connected to 
the stem of the needle valve? 

A. The items you have mentioned are essentially the 
entire contrivance designated by the letter ‘‘M”’. 

RXQ. 1042. Then I take it you do not wish to add 
the connection mentioned in the last question? 

A. Yes, because when I use the word ‘‘connection’’, 
I consider the connection as absolutely equivalent and 
all-embracing, of the device ‘‘M’’. 

RXQ. 1043. You do not include, among any of the 
elements comprised within the designation ‘‘M’’ on 
‘‘Complainant’s Exhibit KKK’’, any means such as a 
rack, pinion, pulley, for converting direct motion into 
rotary? 
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A. No, sir, I do not. 

RXQ. 1044. But the parts 57 and 58 shown in the 
drawings of the Lyndon patent in suit do communicate 
rotary motion, do they not? 

MR. BLAKESLEE: Objected to as immaterial, ir- 
relevant and incompetent, not proper cross-examination, 
the witness having already testified that these co-oper- 
ating clutch parts have nothing to do whatsoever with 
the returning of the by-pass to usual position, and the - 
testimony in this case being voluminous that those parts 
are used for the purpose of producing movement of the 
by-pass valve inversely to the water-wheel during gov- 
erning, and that after these clutch parts have been disen- 
gaged the slow return of the by-pass takes place, irre- 
spective of any function of such clutch members. 

MR. WESTALL: Counsel’s attention is called to the 
rule which prohibits argumentative objections. 

oe They do. 

RXQ. 1045. Do you desire to in any way change 
your former testimony by including as part of the clutch 
connection of Claim 3, or the returning device of Claim 
4 of the Lyndon Patent in suit, any of the parts desig- 
nated by ‘‘e’’ on ‘‘Complainant’s Exhibit KKK?’’ 

A. I think not; I do not. 

RXQ. 1046. Nor any of the connections by which 
they are secured to the cylinder casing. Is that correct? 

A. Yes, I should want to include everything except 
merely the actuating means, ‘‘e’’, which is moved in a 
vertical position by the reciprocating motion of the de- 
vice ‘‘i’’, 

MR. WESTALL: I believe that is all. 
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RDQ. 1047. (By MR. BLAKESLEE:) Is the spe- 
cification and disclosure of ‘‘Complainaint’s Exhibit 
A’’, eopy of Lyndon Patent in suit, positively limiting 
in its definition of the exact point at which the clutch 
connection part of the returning device terminates, and 
the other portions of the returning device commence? 

MR. WESTALL: Objected to for the reason that the 
patent speaks for itself, and it calls for a matter of in- 
terpretation by the Court, rather than any question 
rightfully within the scope of an expert’s examination. 

MR. BLAKESLEE: We are now asking a question 
for which experts are welcomed by the Court, namely, 
a question pertaining to structures as disclosed in a pat- 
ent. 

A. It is not. 

MR. BLAKESLEE: That is all. 

MR. WESTALL: That is all of the cross-examina- 
tion. 


Joy Om1ois. “P.M. 
é AINA 
GEORGE J. HENRY, JR., the complainant, being re- 


ealled in rebuttal on his own behalf, testified as follows: 
Q. 667. (By MR. BLAKESLEE:) You are the 
complainant, George J. Henry, Jr., in this present cause 
and action, are you? 
A. Iam. 


Q. 668. Since you became possessed of the title to, 
or the right, title and interest in the Lyndon patent in 
suit, of which ‘‘Complainant’s Exhibit A’’ is a copy, 
have you issued any licenses to any parties or persons 
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to make, use or sell aparatus for mechanism for water- 
wheel governors containing or to contain the invention, 
or any part thereof, covered by said Lyndon letters pat- 
ent in suit? 

MR. WESTALL: Objected to as immaterial, irrele- 
vant and incompetent, and not proper rebuttal. 

A. TJ have, since previously giving testimony in this 
case, issued such a license to the Pelton Water Wheel 
Company, and also to the Pacific Gas and Electric Com- 
pany; the Pelton Water Wheel Company being the larg- 
est manufacturers of water wheel apparatus west of the 
Mississippi River, and the Pacific Gas and Electric 
Company being probably the largest hydro-electric cor- 
poration in the world. 

Q. 669. (By MR. BLAKESLEE:) Are both of 
these parties located, as to their principal offices, in the 
state of California? 

A. They are. 

Q. 670. And has or has not each of these parties 
admitted the validity of the Lyndon patent in suit, in 
connection with the taking of such respective license? 

A. They have fully admitted such validity, without 
restriction of any kind. 

Q. 671. Can you produce any paper of license or 
license agreement attaching to the license of either or 
or both of these interests? 

A. J can and do both produce both licenses which I 
testified to. 

MR. WESTALL: The same objection is repeated to 
all this line of inquiry. 

THE WITNESS: That of the Pelton Water Wheel 
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Company being dated January 23rd, 1915, and that with 
the Pacific Gas and Electric Company being dated the 
3rd day of March, 1915, for my signature, and the 31st 
day of March, 1915, for that of the company. 

Q. 672. (By MR. BLAKESLEE:) Will you please 
state whether all of the signatures appended to both of 
these instruments are known by you to be the signa- 
tures of the parties purporting to have placed the same 
upon these documents? 

A. On the Pelton document, I was present and know 
the signatures of all the parties to be correct. On the 
license to the Pacific Gas and Electric Company I per- 
sonally know, in addition to my signature, that of John 
A. Britton, Vice-President. Both these documents have 
the corporate seal of the respective company attached 
thereto. 

Q. 673. Are or are not these license agreements in 
force at the present time? 

A. They are; as far as I know the Pelton Company 
are conforming with the terms of their agreement. 

MR. BLAKESLEE: I offer in evidence the two li- 
cense agreements just produced by the witness, or true 
copies thereof, the originals being subject to production 
in Court upon the trial of this case, if required. Such 
offer being made respectively, as ‘‘Complainant’s Ex- 
hibit Pelton Company License Agreement’’, and ‘‘Com- 
plainant’s Exhibit Pacific Gas and Electric Company 
License Agreement’’, and ask that such copies thereof 
be so marked. 

Q. 674. Will you please firther state whether or 
not each of these license agreements was issued for a 
valuable consideration? 
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A. It was. 

MR. WESTALL: If you provide copies, by giving 
me an opportunity to see whether they are correct, I 
will be willing to stipulate that the copies may be intro- 
duced in evidence with the same force and effect as the 
originals. 

MR. BLAKESLEE: We don’t care whether you do, 
or not. 

MR. WESTALL: If you do not do that, then counsel 
for the defendant objects to the introduction of copies 
as not the best evidence, and also as irrelevant, incom- 
petent and immaterial. I have no desire to enforce such 
objection, except that I do intend to have the right to 
know that these copies are the same as the originals. 
Therefore, I object to any copies being introduced in 
evidence in place of the originals, as not the best evi- 
dence. 

MR. BLAKESLEE: Let the record show that coun- 
sel for defendant may now, or at any time hereafter, be- 
fore the trial ofthis case, inspect the original copies of 
these agreements, which will be open to his inspection in 
the hands of the complainant in this ease, so that he may 
compare them with the copies offered if he desires; and 
it is repeated that the originals will be produced if de- 
manded, on the trial. 

MR. WESTALL: I understand, then, that it is not 
the intention to offer the original documents in evidence 
which have been referred to and identified by the wit- 
ness, but merely copies thereof. 

MR. BLAKESLEE: The papers are of extreme 
value, and it is not desired to leave them in the custody 
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of any other person, and such is not necessary. They can 
be produced at the time of the trial, if necessary. We 
will ask that they both be marked for identification— 
that is, the original contracts,—by the reporter, as the 
original agreements referred to by the witness in his 
present testimony. 

MR. WESTALL: Counsel for defendant will object 
to any marking by the reporter of the originals referred 
to, for identification, upon counsel’s statement that he 
does not intend to offer said originals in evidence, but 
merely copies thereof. Counsel for defendant has here- 
tofore indicated his willingness to stipulate such copies 
in evidence if they were produced within a reasonable 
time, and opportunity given to counsel for defendant to 
examine them, to determine their correctness as copies. 
But if no such opportunity is given until the time of the 
trial, counsel will then urge and object that such copies 
as may now be produced and marked are not the best 
evidence, and will object to the receipt in evidence at the 
time of the hearing, of any such originals, on the ground 
that the time for the taking of complainant’s proofs in 
rebuttal will then have expired. 

MR. BLAKESLEE: We have already offered coun- 
sel for defendant the opportunity to examine the orig- 
inals at any time before the time of the trial, and he 
may thereupon compare them with the copies, and there- 
fore, the terms of his stipulation offer are fully met 
with, and it is understood that the copies are stipulated 
to have full force and effect, as the originals would have. 

MR. WESTALL: It is not proper or regular to thus 
attempt to throw the burden upon counsel for defend- 
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ant of seeking out counsel for complainant, or the com- 
plainant, and demanding the production of evidence 
which should be in the custody of the examiner to whom 
this case has been referred by stipulation, and, there- 
fore, all objections and remarks heretofore made are re- 
peated and insisted upon. 

Q. 675. Included among, or in addition to the bene- 
fits or consideration passing to you from the Pelton 
Water Wheel Company in connection with the issuance 
of this license by you to it, did any actual cash consider: 
ation pass between it and yourself? 


678. And when was it paid to you? 


A. Yes, sir. 

Q. 676. How much such actual cash? 

A. $15,000. 

Q. 677. And has all of that been paid to you? 
A. It has. 

Q. 

A. 


At the time the agreement was signed on Jan- 
uary 23rd, 1915. 

(The reporter marked the copies last above referred 
to by counsel for complainant, ‘‘Complainant’s Exhibit 
Copy of Pelton Company License Agreement’’, and 
‘‘Complainant’s Exhibit, Copy of Pacific Gas & Electric 
Company License Agreement’’. 

(The reporter here also marked the original of these 
last offered exhibits as follows: 

‘Original of Complainant’s Exhibit, Copy of Pacific 
Gas and Electric Company License Agreement. Marked 
for Identification, July 10, 1915, J. L. Holland, repre- 
senting Special Examiner in re Henry vs. City of Los 
Angeles, In Equity, No. A-87, U. S. Dist. Court, So. Dist. 
Cal. So. Div.”’ and 
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‘*Original of Complainant’s Exhibit, Copy of Pelton 
Company License Agreement. Marked for Identifica- 
tion, July 10, 1915, J. L. Holland, representing Special 
Examiner in re Henry vs. City of Los Angeles, In 
Equity, No. A-87, U. S. Dist. Court, So. Dist. Cal. So. 
Diy.’’) 

MR. WESTALL: Let the record show that while the 
reporter has marked the papers produced as stated by 
him in the immediately preceding paragraph of these 
proceedings, no copies of any such papers have been 
produced, and that therefore the reporter’s endorse- 
ment upon the purported originals has been made 
merely upon the suggestion of counsel for the complain- 
ant that they were originals of said purported copies, 
and not because of any independent examination or com- 
parison made by the reporter, or possible to be made 
by the reporter at this time. This being the case, coun- 
sel for defendant again renews and repeats his objec- 
tion either to the marking of said alleged original pa- 
pers, as well as to the consideration in evidence of any 
purported copies which may be hereafter produced. 


MR. BLAKESLEE: The copies are in evidence un- 
der a stipulation proposed by counsel for defendant, and 
the full terms of that stipulation will be abided by, 
namely, that he may examine the originals and compare 
them with the copies in evidence, at any time he wishes 
before the trial, and upon his signfying that he wishes 
so to do. 

MR. WESTALL: Counsel has seen no copies, has 
had no opportunity of comparing copies, and neither 
has the reporter had any opportunity of comparing any 
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copies, and counsel for complainant expressly refused to 
enter into any such stipulation as has been suggested. 

MR. BLAKESLEE: The record speaks for itself. 
Let the record show that the originals and copies are 
both before us at the present time, and counsel may ex. 
amine them in compliance with the terms of his own of- 
fer of stipulation, as fully as he wishes, and the stipula- 
tion was entered into on his own proposition. 

MR. WESTALL: This is the first notice that counsel 
for defendant has had that counsel for complainant 
wished to accept the stipulation extended to him, but, 
now that the originals and purported copies are pro- 
duced, counsel will examine the same and determine 
whether or not they are true copies, and if so, even at 
this belated time, counsel for the defendant will _ still 
give counsel for complainant an opportunity to enter 
into the stipulation extended. 

Counsel for defendant has examined the copies pro- 
duced by the complainant, and seems to find them true 
copies, and will therefore stipulate that they may be 
received in evidence with the same force and effect as 
the originals, with the express understanding, however, 
that if it should be necessary at any time to demand pro- 
duction of the originals for further comparison, the 
original documents will be produced. 

MR. BLAKESLEE: If counsel is not convinced that 
the stipulation is already of record, it will now be so 
considered. 


Q. 679. Mr. Henry, are you able to produce any 
mechanical or electro-mechanical device or mode] which 
in any way embodies or sets forth operatively the in- 
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vention or teaching of Complainant’s Exhibit A, Copy 
of Lyndon Patent in suit? 


A. Jam, and do. 
(Witness produces a large model device.) 


Q. 680. Will you please state the source of produc- 
tion of this model device, if you know? 

A. Ihave had this model constructed for the purpose 
of showing the operativeness of many of the features 
and elements of the Lyndon invention. It has been pro- 
duced under my direction. 

Q. 681. Who did the actual work? 

A. The work was done in my office by Mr. Cecil and 
myself. 

Q. 682. Mr. Cecil is in your office, and what might 
be called your mechanical laboratory assistant? 

A. Yes, sir. 

Q. 683. Has any other person inspected the same 
since its completion? 

A. Yes, several people have seen it. Professor Cory 
has gone over it very carefully. 

Q. 684. The witness who just fininshed his testi- 
mony? 

A. The witness who just testified. 

Q. 685. Do you know whether he found it to be gen- 
erally in accordance with, or to disclose the teachings 
of Complainant’s Exhibit A, Copy of Lyndon Patent? 

MR. WESTALL: Objected to as calling for not the 
best evidence, and calling for merely hearsay evidence. 
If it was intended to show what Mr. Cory thought of 
the device and how it operated, Mr. Cory should have 
been called as a witness. 


2488 George J. Henry, UJr., vs. 


MR. BLAKESLEE: We are not attempting to prove 
Mr. Cory’s full knowledge of this exhibit model; we are 
simply attempting to show, and nothing more, that he 
examined it and in a general way approved of it. 

A. Professor Cory examined it, and while, as I say, 
it was built under my direction, I may say that I adopt- 
ed some of his suggestions in connection with it. 


Q. 686. In planning and executing the construction 
of this model device, which you say was done under your 
supervision, what object did you have in view? 


A. To be able to demonstrate to others the operative- 
ness of the Lyndon disclosure and structure, as I was 
convinced it would operate. 

Q. 687. Are there missing from this model device 
any of the leading, essential or important features, 
parts or elements disclosed in Figure 1 of the drawing 
of Complainant’s Exhibit A, and if so, what? 

A. Yes, sir, there are missing from the Lyndon dis- 
closures, set forth in figure 1 of Complainant’s Exhibit 
A, the speed-sensitive dynamo; the solenoid, which is 
actuated by the dynamo; and, while the Lyndon device 
contemplates a water supply to the wheel, it is no essen- 
tial part of figure 1, although the water supply is also 
missing from this model. It has been arranged, how- 
ever, with an artificial method of rotating the water 
wheel and establishing a speed difference, and follow- 
ing the establishment of the speed difference, the model 
comes into operation to correct that speed difference by 
means identical with and arranged as nearly as one 
skilled in the art can do, in accordance with Lyndon dis- 
closure, figure 1, Complainant’s Exhibit A. It operates 


City of Los Angeles 2489 


both mechanically and electrically, and therefore is 
what might be termed electro-mechanical. 

Q. 688. Is there anything provided in this model 
device to take the place of the core 34 of the solenoid 33, 
which is energized by the speed-sensitive dynamo 8 in 
complainant’s exhibit A, figure 1? 

A. Yes, the vertical rod, having a connection through 
a slot in the brass plate near the center and upper por- 
tion of the model, is the mechanical equivalent of the 
solenoid core, and is identical, as regards its movements, 
therewith. 

Q. 689. And is there anything provided in this 
model device to simulate the performance of function of 
the speed sensitive dynamo 8? 

A. Yes, the speed-sensitive dynamo 8 of Lyndon 
varies the voltage in the solenoid, and by so doing 
causes a displacement of the solenoid core. In the model 
before me, any variation in speed of the water wheel 
occasions a displacement of the vertical rod mentioned 
in my last answer as the equivalent and identical with 
the movements of the solenoid core, both as regards 
speed increase, or speed decrease, or speed return. 

Q. 690. What is provided in this model device, if 
anything, as a prime mover for operating the element 
which corresponds to the water wheel? 

A. An electric motor. 

O. 691. And what is provided for the changes in po- 
sition of the vertical rod which you say takes the place 
of the solenoid core? 

A. <A speed disturbance or variation in the water 
wheel speed, which would in practise be occasioned by a 
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variation in load on the driven machinery, such as an 
electric generator, is in the model occasioned by a shift- 
ing of the belt which drives the water wheel over cone 
pulleys, the shifting of this belt occasioning a variation 
in the water wheel speed, and simultaneously with the 
shifting of the belt, the movement of the equivalent of 
the solenoid core is occasioned through direct wire con- 
nection to the primary belt shifting means. 

Q. 692. And in order to actuate and control the pri- 
mary belt shifting means so as to produce artificially 
the variation of speed of the water wheel, and likewise 
to shift the substitute for the solenoid core, what have 
you provided, if anything, in this model device? 

A. Wire connection to the belt shifting means, which 
gives the movement of the solenoid core upon a shifting 
of the primary belt. Following the movement of the 
solenoid core, I wish to be understood when I say sole- 
noid core throughout my answers, as the vertical center 
rod which I have said is the equivalent of the solenoid 
core—following the movement of this solenoid core, there 
is occasioned movement by the governor, tending to re- 
establish the speed. This movement acts upon and 
causes the shifting of a secondary belt to compensate for 
the speed variation occasioned by the first belt, the sec- 
ondary belt movement bringing the speed of the water 
wheel back to normal before it is overrun. 

Q. 693. How is the shifting of the primary belt 
caused, if by any means, in this model device, to pro- 
duce a simulation of disturbance of the speed of the 
water wheel, and simultaneously to move the vertical 
rod which takes the place of the solenoid core in ‘‘Com- 
plainant’s Exhibit A’’? 
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A. Through the rod, on which there is a screw thread 
and nut engaging therewith, to cause the shifting of the 
primary belt, this rod projecting from the back of the 
model through to the front just below the center, and 
having thereon a crank and handle, so that it may be 
turned from the front of the model, and the primary 
belt thus shifted to increase or decrease the water wheel 
speed. 

Q. 694. Are we further to understand that after 
you have so accelerated or decelerated, artificially, the 
rotation of the water wheel, and caused an accompany- 
ing or responding movement of the vertical rod which 
simulates the solenoid core, correcting or governing ac- 
tion takes place which eventually restores the water 
wheel to its normal speed, and causes a return of the 
elements of the governor to their usual or normal posi- 
tions? 

mu Yes, sir. 

Q. 695. And when this occurs, or during this oc- 
currence, what occurs to the two belts which you have 
mentioned, and which jointly operate the water wheel? 

A. The speed of the water wheel is occasioned by 
driving through two belts from a main pulley which re- 
ceives its speed direct from an electric motor. The first 
of these belts runs over a pair of cone pulleys, and I 
have termed this the primary belt. The secondary belt 
is driven from the second cone pulley shaft, and drives 
to another cone pulley on the water-wheel shaft; so that 
if the primary belt be shifted to increase the water- 
wheen speed, the secondary belt may then be shifted to 
bring the speed back to normal. This arrangement is 
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made so that the primary belt may be shifted by hand to 
cause artificially a speed disturbance in the water-wheel 
shaft, which speed disturbance is at once detected by 
the governor, and the governor mode] is set into opera- 
tion, and causes a shifting of the secondary belt to re- 
establish the speed at its correct point, and within the 
limits of the apparatus, corresponding with a speed va- 
riation of over fifty per cent, the governor performs all 
the functions in the same manner and by the same means 
and for the same purposes as in the Lyndon disclosure, 
‘*Complainant’s Exhibit A’’. 

Q. 696. As the secondary belt resumes its position 
to produce normal speed of the water-wheel, what occurs 
to the primary belt? 

A. The primary belt remains in the same position 
that it was, the compensation having been effected by the 
secondary belt—a speed reduction occasioned by move- 
ment of the primary belt having been compensated for 
by a corresponding movement in the secondary belt, 
which has restored the speed, and vice versa. 

Q. 697. And what returns the primary belt to its 
original position before it is artificially moved? 

A. The crank in front of the model, as I have testi- 
fied previously. In other words, any speed may be es- 
tablished on the water wheel by hand, and that speed 
will then be corrected by the governor moving the sec- 
ondary belt. 

Q. 698. Which movement is or is not independent of 
the artificial movement of the primary belt? 

A. It is entirely independent and automatic. 

Q. 699. Then am I right in stating that the water 
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wheel is at all times driven from the prime mover or 
electric motor, and that its speed only is artificially 
varied by means of the crank in front of the model? 

A. Yes, sir; and, as an analogy, to make the model 
a little more readily understood, I might say that the 
electric motor is the equivalent of the water in the pipe 
line. The position of the primary belt corresponds with 
the degree of load. The position of the secondary belt 
corresponds with the degree of gate opening; so that 
when the load is changed on a generator being driven 
by a water-wheel, the shifting of the secondary belt in 
this device corresponds with the shifting of the water- 
wheel gates to compensate for such variation as has 
been occasioned by the load change. 


Q. 700. And the belt assumes that position, are we 
to understand, which is proper in accordance with such 
change of load? 

A. It does. 


Q. 701. To the end that the wheel may operate at 
what speed? 

A. The correction by the secondary belt is for the 
purpose of bringing the wheel back to its normal speed 
before it is overrun. 

Q. 702. And as to the actions of the governor ele- 
ments of this model device which so corrects the speed 
and so restores the secondary belt to its proper posi- 
tion for such corrected or constant speed, are those 
parts, or are they not, operated automatically in ac- 
cordance with the general teaching of ‘‘Complainant’s 
Exhibit A’’? 

A. They are. 
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Q. 703. I notice that you have provided in this 
model device two lights or glasses, respectively indi- 
cated ‘‘Speed too high’’, and ‘‘Speed too low’’. What 
is the purpose of those lights, and how are they used? 

A. They are an addition to the model not shown in 
the Lyndon disclosure, and are for the purpose of mak- 
ing clear the fact that the speed is incorrect and is be- 
ing corrected by the governor. The red light, which in- 
dicates when the speed of the water-wheel is too high, 
indicates that the red magnet is operating to cause the 
proper shifting of the gates to reduce the water quan- 
tity flowing to the water wheel, and therefore, to reduce 
the speed until proper speed has been reached. The 
green light on the other hand, indicating that the speed 
is too low, and that the water-wheel gates are opening 
for the purpose of adding a larger quantity of water to 
the water-wheel to increase the power, so as to bring 
the speed back to normal or correct speed. 

Q. 704. I notice further that you have placed upon 
the front of this model device certain surfaces in blue- 
print, which bear mechanical and _ electro-mechanical 
figures or indications together with indicating charac- 
ters. To what, if any, exhibit in the case do these sev- 
eral fragmentary surfaces relate? 

A. They are cut from a blueprint copy of Complain- 
ant’s Exhibit C, and are pasted upon different portions 
of this model to show more readily the identity of the 
several parts as set forth on Complainant’s Exhibit C, 
and as set forth in figure 1 of the Lyndon patent in suit, 
‘*Complainant’s Exhibit A’’. 

Q. 705. And they are generally located respective- 
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ly adjacent to the features or groups of features which 
correspond to such showings, are they? 

A. They are. 

Q. 706. What does the group of parts consisting of 
the wheel and the wheel gates at the upper right hand 
eorner of the front of the model device represent? 

A. That represents a turbine water-wheel with a few 
of the balanced forms of water gates used for control- 
ling the flow of water to the turbine wheel; these gates 
being connected by wire to the main water-wheel gate 
on the model so that they will move in synchronism 
therewith. There is also shown on the turbine casing in 
the upper right hand corner a butterfly valve, and its 
by-pass casing as attached to the feeder pipe to the 
turbine case. This by-pass butterfly valve also is con- 
nected by wires to work in synchronism with the main 
by-pass gate of the model so that the water gates and 
by-pass in this device shown in the upper right hand 
corner will operate synchronously with the water gate 
and by-pass of the model. 

Q. 707. And where is that located? 

A. It is located at the lower portion of the model 
structure. 

Q. 708. And what is that group of parts in the ex- 
treme upper left hand corner of the front of the model 
device? 

A. That is a working diagram of the by-pass needle 
nozzle as installed in the alleged infringing structures, 
and its water-gate and its by-pass valve are connected 
up to the water-gate and by-pass valve on the model in 
the same manner as the right hand turbine working dia- 
gram. 
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Q. 709. Are the parts of that last described group 
of elements likewise synchronously connected with the 
turbine representation just referred to? 

A. Yes, both the turbine and the by-pass needle noz- 
zle working diagrams are connected up to operate syn- 
chronously with the water gate and by-pass of the model 
structure, so that their operation may be examined. 

Q. 710. And do or do not the water-gate and by- 
pass representations at the lower portion of the model 
device, and at the upper left hand portion of the model 
device conform in principle and otherwise generally 
with the corresponding features of complainant’s ex- 
hibit KKK and other exhibits representative of the al- 
leged infringing structures of defendant? 

A. They do. 

Q. 711. And does or does not the representation at 
the upper right hand corner of the model device accord 
generally with the by-pass and wheel casing and the 
wheel understood to be in the wheel casing, of figure 1 
of Complainant’s Exhibit A? 

A. It does. 

Q. 712. Will you please now throw into operation 
from the prime mover the water-wheel symbol at the 
lower left hand corner of the model device and oper- 
atively connect up the remaining features of the model 
device governor, and then put the model device into 
operation, and state what takes place first upon a change 
of speed of the water-wheel in acceleration, and then 
what takes place upon a change of speed of the water- 
wheel in deceleration? 

A. JI now put the water-wheel in operation by start- 
ing the electric motor previously referred to. I now 
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connect the apparatus electrically, and by turning the 
crank in the front of the model, I cause the primary 
belt— 

Q. 713. (Interrupting). In which direction? 

A. In a clock-wise direction; I cause the primary 
belt to accelerate the wheel speed. As I do this the red 
light is illuminated, indicating that the speed of the 
wheel is too high, and the red magnet No. 15 of the Lyn- 
don Figure 1—and all of the figures which I give in this 
demonstration are to be considered as disclosed in the 
Lyndon figure 1 of Complainant’s Exhibit A, and also 
correspond with the figures in Complainant’s Exhibit 
C. The red magnet 15 sets into operation clutch 13, 13 
A, causing the operation of the governor to correct the 
speed, when movement of the governor parts transmits 
movement to the water-gate. The water-gate is indi- 
cated by the needle in the upper nozzle outlet, and as the 
speed was too high, this gate or needle valve is moved 
in a closing direction to reduce the water flowing on to 
the wheel. At the same time, in the turbine diagram in 
the upper right hand corner, the turbine wicket gates, 
which are also a balanced form of gate, are shown to 
slightly close; and in the working diagram, in the left 
hand upper portion, the upper needle nozzle is shown 
to have its needle moving in a slightly closing direction. 
We will now again make the speed of the wheel too high, 
until a considerable movement in the gates occurs, so 
that their closure will be more apparent. As the gov- 
ernor is a very sensitive device, a very small speed dis- 
turbance will cause a movement of the gate, which is 
scarcely observable to the eye. The governor is still 
correcting the speed. The water-gates on the turbine 
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diagram in the upper right hand corner; the water-gate 
in the alleged infringing device diagram in the upper 
left hand corner, and the water-gate controlling the sup- 
ply of water to the rotating water-wheel in the model, 
are all in their closed position now. This corresponds 
with the water wheel driving the apparatus at the cor- 
rect speed, but with the smallest possible load. This is 
naturally one of the limits of the governor, as any fur- 
ther closure of the water-gate would stop the wheel, the 
load having been entirely rejected. 

I will now operate the crank in a counter-clockwise 
direction, and thereby reduce the speed of the water- 
wheel. The governor will then operate to open the gates 
in the model and the two working diagrams. The green 
light indicates that the speed is too low. The water- 
gates are being opened to admit more water to drive 
the water-wheels. It will be noticed that the action of 
the governor lags behind the movement of the crank 
probably half a second. This is because the governor 
does not come into operation until the primary belt has 
actually been shifted by the crank. It also persists about 
half a second after I cease moving the crank, so as to 
earry the secondary belt up to the point of correct speed 
without overrunning. 

We will now open these gates wide, corresponding 
with a full load condition on the wheel. The water- 
wheel gates are now wide open. At this stage of the 
proceedings the governor cuts itself out automatically 
through the operation of the parts 77, 78, 79, 83, 85 A, 
85, 87 and 90, so that no damage can be occasioned to 
any of the working parts, as would be the result if it 
were permitted to move the gates beyond their upper or 
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open limit. There is, of course, a similar action takes 
place at the extreme closed position of the parts, so that 
they cannot be jammed or damaged by the governor 
over-acting. 


I will now more quickly close the water-gates, and in 
so doing have opened the by-pass needle, which is seen 
to be considerably opened. The by-pass valve on the 
turbine valve is opened and the by-pass needle on the 
upper left hand diagram is opened. They are now 
slowly closing, under the action of the dashpot and 
spring—the dashpot and spring in this case being the 
equivalent of the dashpot and weights 69, 70. The by- 
pass is now closed—a period of probably fifteen seconds 
having elapsed. During the period of slow closure, the 
water velocity of the main pipe line has been slowly re- 
tarded. The rate of retardation of the water—that is, 
its gradually slowing up—is such as will prevent dan- 
gerous pressure rise or water- ram in the pipe line. 

It will be noted that the by- _pass valve on the model 
and in the two working diagrams are all shown in a 
closed position. This is the normal position as the 
model is now set. I am going to change the normal 
position of the by-pass valve on the model, and also on 
the two diagrams, by a single movement in each case. 

The movement I speak of is shifting a small screw 
between the two springs on the by-pass valve rod at the 
bottom of the model device. The needle will now return 
to a middle or central position. The same applies to 
the butterfly by-pass as I have it adjusted on the upper 
right hand turbine diagram. The speed is now too high. 
The butterfly valve by-pass is seen to open to a greater 
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degree. The main nozzle is closed; the by-pass valve is 
off of its seat, having opened to correspond with the 
greater water flow, and it is now returning to a central, 
normal position. The same apples to the diagram in 
the upper left hand corner. 

The object of this demonstration is to show the sim- 
plicity of adjustment of the by-pass valve normal posi- 
tion. I will now, by shifting the primary belt, show 
what takes place if the speed is too low, with the by- 
pass valve set in a central position as the normal posi- 
tion. The main gates are now opening; the by-pass 
valve is correspondingly closing. After the governor 
action has ceased, the by-pass valves will return to their 
new normal position, which is, as now adjusted, their 
central, or half-opened position. This is the position 
that is described more fully by Mr. Lyndon as it corre- 
sponds with the movement of the by-pass valve in both 
directions, and is applicable in every case. ‘Mrere~erres 
howeyer,—marry~ Cases where=the-mevement—of—the— by 
pass—valve—in—botir—directions, and “is~applicahle 
im—cuory—eased There are, however, many cases 
where the movement of the by-pass valve in 
an opening direction, after the gates have reach- 
ed their final governed position, is not necessary, 
and this second movement is, therefore, not always used. 

I will now, by removing the little screw in the by-pass 
valve rod from between the springs, and substituting a 
little taper pin, where the dashpot gland slides over the 
said rod, cause the by-pass valve to move synchronous- 
ly without slow closure. There is no other adjustment 
necessary than the inserting of that pin. In order to 
take the strain off of the parts, however, it is advisable 
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to remove the little screw between the springs, so as to 
relieve the parts from the spring pressure, as long as 
the spring has no longer any function to perform with 
this new adjustment. The by-pass will now operate 
synchronously with the water-gate, but inversely there- 
to, the slow closure having been cut out by the insertion 
of this pin. The by-pass is now opened; the main gate 
is almost entirely closed. The water flow in the pipe is 
now constant; there being no slow closure of the by-pass, 
no retardation of the water will occur; the water which 
is not doing any work on the wheel is going through the 
by-pass, and will continue to do so, with this adjust- 
ment, until the governor is moved again. This adjust- 
ment on the device is used in many installations, but 
probably not as many as that in which the slow closure 
is used, as the slow closure of the by-pass device has 
the great advantage of saving water. 

The by-pass is now half opened, and the water-gate is 
half opened. One-half of the water is being discharged 
without contact with the wheel, and the other half is 
being used for power, the governor having occasioned 
this accomplishment when [ artificially varied the water- 
wheel speed by shifting the primary belt as before. 

Q. 714. Will you please refer briefly to the opera- 
tion in this model device of what is referred to in the 
Lyndon patent, as per Complainant’s Exhibit A, as the 
returning device provided with the clutch connection in- 
cluding the clutch members 22 and 23? 

A. This element of the device is shown just to the 
right over the centre of the water wheel, and consists of 
two circular plates actuated by the pair of horizonal 
magnets. These come into action through contacts 45, 
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46, 45 A and 46 A, whenever a speed disturbance occurs, 
in order to form a clutch connection to the water-gate- 
operating shaft, or the shaft which operates the water- 
gate-operating shaft, and runs in synchronism with it, 
and for the purpose of producing the necessary return- 
ing action or pressure against the lever 26, which, 
through the mereury contacts 40, 40 A and 41 A, set up 
the actuation of the magnet 15 or 16, and cause the in- 
terruption of such magnet and associated clutch opera- 
tion before the water-wheel speed is overrun. It will 
be noticed that no seesawing occurs, or hunting of the 
speed, as one or the other of the magnets comes into op- 
eration whenever J shift the hand control, and operate 
until the speed is corrected, without the speed running 
beyond normal, making the governor stable and positive 
in its action without oscillation at the speed. If there 
were an oscillation in the speed, this would be indicated 
by first, the red, and:then the green light, being illumin- 
ated a number of times following the effort on the part 
of the governor to correct the speed disturbance set up 
by the shifting of the primary belt. 

Q. 715. Is it possible in the operation of this model 
device, in operating the crank at the front of the model 
device in a constant direction, so as to produce either too 
high a speed or too low a speed of the water-wheel artifi- 
cially, and likewise, is it possible in the resultant action 
of the governor, to obtain any such alternate illumina- 
tion of the red and green lights which would unfailingly 
as you say, show such hunting of the governor or oscil- 
lation of wheel speed, or imperfect correction of wheel 
speed? 

A. I think the governor responds too quickly to en- 
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able any such result to be accomplished artificially by 
the hand control of the crank. I will try it. 

MR. BLAKESLEE: (To the reporter) Read the 
question. 

(The reporter reads the question.) 

Q. 716. What did you do? Reverse the crank? 

A. Yes. 

Q. 717. I simply asked you to operate it in a con- 
stant direction. 

A. Two distinct governor movements take place. 

MR. BLAKESLEE: I did not want that. Read the 
question. 

(The reporter reads Question No. 715). 

A. No, sir, it is not. 

MR. BLAKESLEE: Complainant offers in evidence 
the model device last produced and thereupon demon- 
strated by the witness, complainant, in connection with 
his testimony pertinent thereto, as ‘‘Complainant’s Ex- 
hibit Operating Model of Invention Disclosed by Com- 
plainant’s Exhibit A, Copy of Lyndon Patent in suit,’’ 
and ask that the same be so marked. 

MR. WESTALL: Counsel for defendant objects to the 
introduction of the model on the ground that it does not 
correctly exemplify the construction of the Lyndon pat- 
ent in suit; that it is not made accurately to correspond 
with the features of said patent, nor is it made to oper- 
ate as is claimed, or as is described in the Lyndon patent 
in suit; therefore, that it is incompetent evidence for 
any purpose which has been suggested by the witness 
or counsel. 

MR. BLAKESLEE: Q. 718. Referring to Com- 
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plainant’s Copy of Pacific Gas and Electric Company 
License Agreement, what, if any consideration passed as 
between , yourself and the licensee thereof for such 
license, in what manner did it pass? 

A, The agreement with the Pacific Gas and Electric 
Company was the validity of a large number 
of patents as set forth m the license; that was 
the principal consideration. 

Q. 719. In what way, as appears on its face, was 
it pursuant to agreement with money consideration be- 
tween the Pelton Water Wheel Company and yourself? 

A. I had agreed with the Pelton Water Wheel Com- 
pany to release certain apparatus furnished by them in 
exchange for the agreement of the validity of a large 
number of patents as set forth in the agreement, and an 
agreement by them to return to me any rights to license 
users under this large list of patents, they previously 
having had a right to so license. 

Q@. 720. Under such list of patents? 

A. Under such patents as appeared in such list. 

Q. 721. And what money consideration is referred 
to in the agreement, in this license agreement? 

A. That refers primarily to the money consideration 
between the Pelton Water Wheel Company and myself, 
$15,000. 

Q. 722. That was paid to you as you have testified? 

A. Yes, sir. 

Q. 723. Do you place a small or large value upon 
the right conveyed by the Pelton Water Wheel Company 
to you to license, under the list of patents in this Pacifie 
Gas and Electric Company agreement? 


City of Los Angeles 2505 


A. I place a very large value on it. 
MR. BLAKESLEE: Counsel may cross-examine. 


CROSS-EXAMINATION. 


XQ. 724. (By MR. WESTALL:) Do I understand 
that you received $15,000 from the Pelton Water Wheel 
Company in exchange for a license under the Lyndon 
patent in suit, as well as a great many other patents? 

A. No, sir, quite the contrary. J received $15,000 and 
the exclusive right to license under a very large number 
of patents from the Pelton Water Wheel Company, for 
a license under the Lyndon patent. 

XQ. 725. (By MR. BLAKESLEE:) To them, you 
mean? 

A. To them; and to hold them harmless for patent 
infringement. 

XQ. 726. (By MR. WESTALL:) Did the Pelton 
Water Wheel Company receive any other consideration 
for the license under the Lyndon patent in suit, from 
you, for their $15,000? 

A. Yes, they received some capital stock in the Pel- 
ton Water Wheel Company which I had previously 
owned. 

XQ. 727. How much capital stock did they receive? 

A. 1005 shares. 

XQ. 728. What was the value of that 1005 shares? 

A. I don’t know; I could not get an offer of $1000 
for it from anybody else; I could not borrow a thousand 
dollars on it. 

XQ. 729. What other consideration passed from you 
to the Pelton Water Wheel Company besides the stock 
that you have spoken of and the license? 
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A. J don’t think of any other at the moment. The 
contract is in evidence. 

XQ. 730. Were there other claims or rights of any 
kind against the Pelton Water Wheel Company that you 
relinquished in consideration of that $15,000? 

MR. BLAKESLEE: I object to further cross-exam- 
ination along this line, although we have nothing to dis- 
guise or to secrete, inasmuch as it has become improper 
eross-examination, and the best evidence is the license 
agreement itself, a copy of which is stipulated in evi- 
dence. 

A. There was, yes, there was an agreement on my 
part to license them under any patents that might be 
issued on pending applications at that time for letters 
patent applied for by me, and I did have at that time in 
the Patent Office, applications for three patents, in 
which the Pelton Water Wheel Company always con- 
tended they had a half interest. 

XQ. 731. (By MR. WESTALL:) Was there any 
other litigation contemplated or pending between you 
and the Pelton Water Wheel Company which was ad- 
justed by the passing of this $15,000 that you have 
spoken of? 

A. Yes, sir, the Pelton Water Wheel Company had 
been sued by me after they intervened in this suit; I 
entered suit against them here under the Lyndon pat- 
ent, and the licensing of them under the Lyndon patent, 
automatically killed that suit. 

XQ. 732. And was there any other suit? 

A. They were intervenors in this suit, and that, by 
their taking a license, automatically compelled their 


withdrawal. 
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XQ. 733. Besides any litigation contemplated vor 
pending regarding the Lyndon patent in suit, were there 
any other claims or litigation which was settled up be- 
tween the Pelton Water Wheel Company and yourself, 
by the passing of that $15,000? 

MR. BLAKESLEE: The last objection will be un- 
derstood as being repeated, this not being cross-exam- 
ination, and inasmuch as the contract itself is the best 
evidence, and verbal testimony as to the contents thereof 
is not the best evidence. 

eNO, Sir. 

XQ. 734. (By MR. WESTALL:) The question is 
not directed at the contents of the purported agreement, 
but it is directed to bringing out the facts of the actual 
transaction which may not fully appear in the agree- 
ment. 

Eve No, sir. 

MR. BLAKESLEE: The transaction has been re- 
duced to a convention in writing, which speaks for itself, 
and such testimony is not admissible on cross-examina- 
tion. 

XQ. 735. (By MR. WESTALL:) Were there any 
other verbal agreements or written agreements of any 
kind entered into between you and the Pelton Water 
Wheel Company at or about the time of the signing of 
this agreement, a copy of which has been offered in evi- 
dence, and concerning the subject matter of the adjust- 
ment of your rights, claims or disputes with the Pelton 
Water Wheel Company? 

A. The question is entirely too broad for me to give 
you a positive answer. It is a fact that for a period of 
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I think sixty days before that agreement there were sev: 
eral dozen verbal agreements, if I understand what a 
verbal agreement is, all of which were eventually re- 
duced to writing, some of which were canceled, some of 
which were embodied in this agreement, some of which 
were abrogated. I could not, to save my soul, at the 
present moment answer your question specifically other 
than to say, that, as I recollect it now, the written agree- 
ment in evidence covers the agreement. 

MR. BLAKESLEE: I will interpose a question here. 

XQ. 736. Is there any outstanding agreement be- 
tween yourself and the Pelton Water Wheel Company 
at the present date other than that reflected in this 
license agreement? 

AGO; Sil 


XQ. 737. (By MR. WESTALL:) And were there 
any agreements, verbal, or in writing, which were not 
produced by you, concerning the subject matter of this 
license under the patent in suit? 

A. No, sir, I don’t believe there were; I have no ree- 
ollection of any. 

XQ. 738. Do you think there may have been other 
agreements between you which had to do with the sub- 
ject-matter of the agreement produced in evidence, 
which you have not produced? 

A. Yes, I think there were; come to think of it, now 
that you have reminded me, I remember that I had a 
good deal of correspondence with Mr. Blakeslee, and in 
the early days of this suit I remember there was some 
correspondence between Mr. Blakeslee and myself that 
had to do with his dealings with the Pelton Water Wheel 
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Company as my representative, and I don’t think those 
have ever been put into evidence, although I think cer- 
tain letters between Mr. Blakeslee and the Pelton Com- 
pany and Blakeslee and the Board of Public Works of 
Los Angeles, in which the Pelton Company were in- 
volved, were put in. My letters to him were not. 

MR. BLAKESLEE: I move that the answer be 
stricken out and withheld from consideration. Appar- 
ently, it involved merely those relations which existed 
between the witness and his attorney, and did not relate 
to any agreement existing as between the witness and 
the Pelton Water Wheel Company. 

XQ. 739. (By MR. WESTALL:) Does your li- 
cense agreement with the Pelton Water Wheel Company 
which has been produced in evidence correctly and com- 
pletely state all the considerations that passed between 
yourself and the Pelton Water Wheel Company, and 
which supports said agreement, or were there other con- 
siderations which do not appear in said license agree- 
ment, and which either rest in a verbal understanding 
between you and the Pelton Company, or upon some 
written agreement which you have not yet produced in 
evidence? 

A. Yes, there was one other consideration that en- 
tered into the signing of that agreement by me, and that 
was a feeling of loyalty to the old Pelton Water Wheel 
Company that I worked with eighteen years, and to save 
my soul I cannot seem to rid myself of it, much to my 
regret. I felt, in entering into that agreement, that 
there was a moral obligation on my part to treat the 
Pelton Water Wheel Company better than I believe they 
deserved. That was a very large factor. 
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tion, was there anything else outside that is not in the 
agreement? Any other agreement? 

A. That is the only thing that I think of that I have 
not mentioned, that is outside of the agreement, that wag 
a consideration. 

XQ. 740. (By MR. WESTALL:) So that all the 
considerations beyond the one you have mentioned are 
contained in that agreement? 

A. Yes, sir: 

XQ. 741. Referring now to model ‘‘Complainant’s 
Exhibit Operating Model of Invention Disclosed by Com- 
plainant’s Exhibit A, Copy of Lyndon Patent in suit,’’ 
I will ask you if it is not a fact that in said model you 
have not illustrated a dynamo 8, would as described 
in the patent in suit, and having the peculiar character- 
istics of such dynamo as therein described? 

MR. BLAKESLEE: Objected to as calling for repe- 
tition of testimony directly given by the witness himself 
to a previous question. 

A. I have already stated that no such dynamo is 
present in the model, and that the equivalent result of 
shifting the solenoid core 34 and its associated parts 35, 
ete., is accomplished by mechanically shifting the pri- 
mary belt. It is impossible, in any model that could be 
placed in this building, much less in this room, to repro- 
duce an operating pipe-line and water wheel and dynamo 
for drivinog a complete water wheel equipment. 

XQ. 742. (By MR. WESTALL:) It would not be 
impossible to make a small model exactly and correctly 
exemplifying the construction of Figure 1 of the Lyndon 
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patent in suit, but in which the water wheel was operated 
by hand, would it? 


A. It would be very difficult, yes, it would be impos- 
sible on any small device to operate such a dynamo as 
a speed-sensitive device. The dynamo itself is a very 
cheap and simple article, and can be bought in the open 
market, but to operate it as a speed-sensitive device 
through its voltage variation requires a dynamo of con- 
siderable size driven by the water-wheel. 


XQ. 7438. So that you cannot illustrate, and you have 
not attempted to illustrate in this model, the use and 
effect of such a dynamo? 


A. Ihave attempted to illustrate, and I believe I have 
correctly so illustrated, and witness Cobb and witness 
Berry and witness Cory, and I think others, have testified 
that the speed-sensitive dynamo is a perfectly operative 
device, and would accomplish the shifting of the solenoid 
core as claimed by Lyndon. The testimony in this case 
is so voluminous as to the operation of the devices of the 
Lyndon patent up to the solenoid core that I did not see 
how any question could exist in regard to their satisfac- 
tory operation as a speed-sensitive and governor-con- 
trolling means. And, I may add, that the battery con- 
nections operating the magnet and through the contacts 
are from an electrical source consisting of a storage bat- 
tery which is the mechanical equivalent, as regards sup- 
ply of current from the dynamo, in Lyndon Figure 1. 
The storage battery is in plain sight on the floor at the 
base of the instrument. That much of the dynamo 8 of 
Lyndon Figure 1 is in operative connection in the model. 


XQ. 744. In the Lyndon patent in suit, however, the 
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different magnets are energized by the dynamo 8, are 
they not, which you have left out of your model? 

A. Yes; in this model they are energized by a storage 
battery, a well-known source of electricity, and equiva- 
lent in every respect, as far as a. source of energy for 
any of the magnets concerned. 

XQ. 745. I notice also in said model that you do not 
show the operation of a butterfly valve by the clutch 
mechanism illustrated in the patent in suit, or by the 
weights and sheave-wheel. Will you please explain why 
you did not use the precise construction shown in the 
patent in suit in those respects? 

A. You are in error in regard to everything except 
the weight. For the weight I have substituted a spring, 
which is certainly a well-known equivalent, acts in the 
same way and accomplishes the same result identically. 
The butterfly valve, as I previously testified, is in the 
upper right-hand corner; it is connected over sheave 
wheels to the operating rods, and connections on the 
bottom of the model, and by gears from them up to the 
clutch operated by the compensating yellow magnets, 
which is the Lyndon clutch 57, 58. 


REDIRECT EXAMINATION. 


RDQ. 746. (By MR. BLAKESLEE:) Is it or is it 
not true that there were certain possible outstanding 
claims of infringement as against you in favor of the 
Pelton Water Wheel Company, which are also waived, 
or were waived pursuant to the license agreement in 
evidence? 

A. I though I had so stated; if I did not, it was my 
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error, because that was one of the considerations passing 
from the Pelton Company to me, that on any and all ap- 
partus which I had constructed theretofore, I was to be 
held harmless under any or all patents owned or con- 
trolled by the Pelton Water Wheel Company, of which 
there were a very large number. 

RDQ. 747. Is or is it not true that my letters which 
you have referred to to the Board of Public Works and 
to the Pelton Company relate to infringement of the pat- 
ent in this suit? 

A. They did. 


RE-CROSS-EXAMINATION. 


RXQ. 748. (By MR. WESTALL:) JI notice ap- 
pended to this copy of this agreement with the Pelton 
Water Wheel Company, dated January 23rd, 1915, the 
name of William A. Doble. Will you please state who 
Mr. Doble is? 

A. Mr. Doble is the chief engineer of the Pelton Water 
Wheel Company. 

RXQ. 749. How long has he been chief engineer of 
the Pelton Water Wheel Company? 

A. Since about two months after I left the position 
of chief engineer in the Pelton Water Wheel Company, 
they engaged Mr. Doble. I don’t know whether it was 
one month, or two months. It was about three years ago. 

RXQ. 750. In what business was Mr. Doble before 
he became connected with the Pelton Water Wheel Cgm- 
pany? 

MR. BLAKESLEHR: Objected to as not recross-exam- 
ination, and as immaterial. 
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A. Lcan’t say positively, but I don’t believe he was 
in any business for a while. The old Abner Doble Com- 
pany had been in the hands of its creditors for a very 
considerable period of time, and whether Mr. Doble was 
officially doing anything, I cannot say. 

RXQ. 751. (By MR. WESTALL:) What was Mr. 
Doble’s connection with the old Abner Doble Company to 
which you have referred? 

A. Ibelieve he was the man that eased their downfall 
as president. 

RXQ. 752. Do you understand that this Abner Do- 
ble Company was the company that furnished this appar- 
atug used at one or both of the plants which are claimed 
to be infringement upon the Lyndon patent in suit? 

MR. BLAKESLHEE: Objected to as not recross- 
examination. 

A. It is my understanding that the Abner Doble 
Company furnished the hydraulie apparatus for the Di- 
vision plant on the Los Angeles acqueduct, and also one 
of the units in the Cottonwood plant. 

Oey (ae (ey: MR. WESTALL:) Being the two 
plants— 

A. Being the two plants in which we have particu- 
larly alleged infringement. 

RXQ. 754. And at the time of furnishing that ap- 
paratus do you understand that Mr. William Doble was 
connected with the Abner Doble Company? 

MR. BLAKESLEE: The same objection. 

A. He was so connected. 

RXQ. 9(oo5 By MR. WESTALL:) And this 1s 
the same William A. Doble who signed this agreement? 
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MR. BLAKESLEE: I object to any such implica- 
tion, that he signed the agreement.— 

A. That is the same Mr. Doble. 

MR. BLAKESLEE: Further than as appears as an 
addendum to the copy of the agreement in which Doble 
admits the validity of the patent in this suit. 

A. That is the same Mr. Doble. 

MR. WESTALL: That is all. 

MR. BLAKESLEE: This concludes the rebuttal pro- 
cedure on behalf of complainant in this case, and the 
taking of testimony under the stipulations between the 
parties and under the orders of the Court being now 
closed, the case will be set for final hearing as the Court 
shall direct. And the reporter is instructed to return 
to the Special Examiner the transcript of the record 
taken by him, and deliver a copy of same to counsel for 
each party to the suit, and to return the exhibits offered 
during his service as reporter to the Special Examiner, 
for marking, certifying and filing; and all pursuant to 
the stipulations between the parties and orders of Court. 


CORRECTIONS. 


e 
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2015 21 ‘‘Pursuant to letter signed by C. L. Cory, the 

witness giving the foregoing deposition, said 

letter being addressed to me as Special [ix- 

aminer, and dated August 3, 1915, I hereby 
incorporate the following:”’ 

‘Cancel the words ‘‘of the pipe line’’ in the oth line 

of answer to XQ 729 as it appears on page 2078 of 


the record. 
‘Cancel ‘‘supported’’ and substitute ‘‘provided’’ in 
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2nd line of answer to XQ 744 as it appears on page 
2083 of the record. 

‘Cancel the word ‘‘not’’ in 4th line of answer to 
RXQ 952 appearing in line 23 of page 2169 of the 
record. 


‘‘And further additions to my testimony as follows: 


‘When testifying in answer to questions XQ 856- 
897-858-859-et seq. I had in mind that the use of 
the word device in XQ 856 referred to the by-pass 
device instead of the entire governor device. 

‘T do not wish to be understood as testifying that 
the water wheel gates could not open wider even if 
normally the by-pass valve should be closed, for it 
is evident from Complainant’s Exhibit A that the 
by-pass valve could accommodate further opening 
movement of the water wheel gates, by slippage be- 
tween the parts of the clutch controlling the opera- 
tion of the by-pass valve, or by some other suitable 
equivalent yielding relation, such for instance as 
furnished by the cylinder, within which the piston 
moves in Complainant’s Exhibit KKK, namely the 
eylinder which operates the by-pass needle valve. 
Or, the mercury cups of the contact device controll- 
ing the energization of the electro-magnet which in 
turn controls the clutch device of the by-pass valve 
of Complainant’s Exhibit A, could be so depleted 
of mercury or so adjusted that no attempted actua- 
tion of the by-pass valve would take place in an 
opening movement of the water wheel gates, but 
only in a closing movement of the water wheel gates 
adjusting the contacts and allied parts as might be 
necessary to that end. This is clearly contemplated 
in the disclosure of Complainant’s Exhibit A. In 
this connection I wish to state further that the sub- 
ject of Complainant’s Exhibit A, as disclosed by the 
specification and drawing thereof, is clearly opera- 
tive in this respect and in all other respects; there 
being no part or element of the construction, the 
operation of which would not definitely and posi- 
tively result from following the teachings of Com- 
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plainant’s Exhibit A, copy of the Lyndon patent in 
suit. 


Also: 


‘I do not wish to be understood in any of my testi- 
mony and particularly in answer to questions RXQ 
953-963-971, that a clutch must convert one form of 
motion to another. Two shafts may be clutched to- 
gether, such that rotation of one imparts rotation 
to another and the same is equally true of rec- 
tilinear motion, or any other motion. A clutch is 
really a means of operatively connecting and of dis- 
connecting a driven part with a driving part. Thus 
the hand clutches to impart bodily motion to the ob- 
ject clutched. The clutch, broadly speaking, there- 
fore, transmits movements or an impulse from one 
thing to another so as to cause it to do something 
under the direction of the first, and this clutch ac- 
tion may be terminated by the actuation of ele- 
ments of the clutch or by terminating or limiting 
the movement of the driving part or of the driven 
part, the clutch remaining in the latter case in a 
position to work again as soon as the moving part 
or actuating part performs its duty. 

A clutch may also vary the rate of movement 
transmitted between the driving and driven parts, 
indeed this latter is one of its most frequent appli- 
cations in mechanics. 


Also: 


‘I wish to be understood in my answers to Questions 
1045 and 1046, that the means ‘‘Ei’”’ are provided 
with the means ‘‘e’’, which cause proper operation 
thereof, serving in effect to connect up the clutch 
connection of the returning device with the operat- 
ing shaft. In this sense the means ‘‘e’’ is to be in- 
cluded as a part of the clutch connection of claim 3 
or the returning device of claim 4 of the Lyndon pat- 
ent in suit, as the returning device, of course, broad- 
ly includes the clutch connection. ‘‘e’’ actuates the 
clutch connection and is actuated by said control- 


lem? ‘ 
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IN THE UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT, CALIFORNIA, 
SOUTHERN DIVISION. 


GEORGE J. HENRY, JR., 
Complainant. 
VS. 
CITY OF LOS ANGELES, 
Defendant. 


In Equity, No. A-87. 


Proceedings taken on behalf of the Complainant in re- 
buttal, pursuant to stipulations between the parties and 
orders of Court, all of record, such stipulations including 
notice of these proceedings, before Grace M. Drayer, 
Notary Public and Reporter, at the City of York, 
County of York, Pennsylvania, May 21st, 1915. These 
proceedings were originally stipulated to commence at the 
hour of 10 A. M. on this day and are continued from that 
hour until the hour of 2 o’clock P. M., at the office of the 
York Manufacturing Company. 

PRESENT: Raymond Ives Blakeslee, solicitor and 
counsel for Complainant, and Joseph F. Westall, Esq., 
solicitor and of counsel for Defendant. 

Whereupon the following proceedings were had. 

THOMAS SHIPLEY, ESQ., a witness called on be- 
half of the Complainant, being duly sworn, testifies as 
follows in answer to interrogatories put by Mr. Blakes- 
lee: 

1. Q. Please state your full name, age, residence and 
occupation. 

A. Thomas Shipley, aged fifty-three; Vice-President 
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and General Manager of the York Manufacturing Com- 
pany, manufacturing refrigerating machinery. 

2. Q. Resident of York, Pennsylvania? 

A. Yes, sir. 

3. Q. How long have you been connected with that 
Company? 

A. Seventeen and a half years. 

4, Q. And has your official connection always been 
the same? 

fee Lt has. 

5. Q@. Are you acquainted with one Lamar Lyndon, of 
New York City, a consulting engineer? 

Eee ar. 

6. Q. How long have you known Mr. Lyndon? 

A. Sixteen, seventeen years. 

7. Q. Do you remember when and where wou first 
met him, and under what circumstances, and if so, please 
state. 

A. I met him in connection with business we did with 
the American Trading Company of New York. 

8. Q. Did Mr. Lyndon have any connection with that 
Company at that time? 

A. He was chief engineer of that Company. 

9, Q. About when was that? 

A. Tha‘ was in 1898. 

10. Q. Did you at that time have a representative in 
the City of New York? 

A. We did. 

11. Q. Who was he? 

A. David 8S. Hays & Company, that was our repre. 
sentative. 
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12. Q. Who was the head of that? 

A. David 8. Hays. 

13. Q. Do you know where he is now? 

A. To the best of my knowledge, he is still in New 
York under the name of David S. Hays. 

14. Q. How long was he at the head of that agency in 
New York in representation of your interests? 

A. I believe it was about five years. 

15. Q. Did you ever have any dealings with Mr. Lyn- 
don directly concerning any matter not that of the 
American Trading Company? 

AS Tedid: 

16. Q. What was the general nature of that transac- 
tion? 

A. It was in connection with the development of an 
invention, a water-wheel governor, which he had gotten 
up. ; 

17. Q. Can you state approximately when you first 
took up this matter with Mr. Lyndon? 

A. The first part of the year of 1899. 

18. Q. Please state briefly what you did in that con- 
nection in the early part of 1899. 

A. JI had an interview with Mr. Lyndon on the sub- 
ject and it was agreed, in behalf of the York Manufac- 
turing Company, to take up the development and patent- 
ing of his invention for a percentage of profit and own- 
ership of the patent. 

19. Q. Do you know whether that agreement was 
ever reduced to formal writing? 

A. I believe it was in the form of a letter only, not 
an instrument of any kind. 
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20. Q. Did Mr. Hays have anything to do with that 
transaction? 

A. He was our intermediary in the general prelim- 
inary details. 

21. @. Did any correspondence pass between your- 
self and Mr. Hays in this connection? 

moe Y eS, Sir. 

22. @. And was there further correspondence with 
Mr. Lyndon about this matter after the opening letters? 

A. There was. 

23. Q. Can you produce any letters which passed be- 
tween Mr. Lyndon and Mr. Hays and yourself or the 
York Manufacturing Company in connection with that 
water-wheel governor matter? 

me Yes Sir. 

Witness produces seven letters purporting to be sign- 
ed by Lamar Lyndon and to have been written to Thomas 
Shipley, Esq., or one Shipley, or the York Manufactur- 
ing Company, bearing dates of March 27, 1899, June 7, 
1399, July 21, 1899, July 24, 1899, August 30, 1899, Jan- 
uary 8, 1900, January 13, 1900 and June 14, 1900 respec- 
tively. 

24, Q. I will ask you if you received each of these 
letters in due course of mail, in the usual order of your 
business? 

pe Yes. sir. 

25. Q. Are you acquainted with the signature of Mr. 
Lamar Lyndon? 

me Yes Sir. 

26. Q. And is the signature purporting to be that of 
Lamar Lyndon attached to each of these letters, his sig- 


nature? 
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A. To the best of my knowledge, yes sir. 

27. Q. And were these letters received in due course 
of mail after the dates which each of them bears re- 
spectively? 

A. Yes, they were. 

Witness has also produced what purports to be letter 
written by Mr. David S. Hays to Mr. Thomas Shipley. 

28. Q@. Are you acquainted with the signature of Mr. 
David 8S. Hays? 

i, NECKS (sites 

29. Q. And this is his signature on this letter? 

ae Y Csisit. 

30. Q. And this was received in due course of mail 
by you from Mr. Hays? 

Dee es Sil, 

dl. @. Where have these letters been since you re- 
ceived each of them? 

A. In our files. 

32. Q. The files of the York Manufacturing Com- 
pany? 

EN ee ce 

33. Q. Please state now briefly what transpired 
with respect to this water-wheel governor project of Mr. 
Lyndon, commencing with your earliest connection with 
the matter, insofar as your knowledge goes as to those 
particulars. 

A. After making the agreement with Mr. Lyndon 
with regard to the development of this invention, we 
secured sketches from him from which to make drawings. 
We had our engineering department develop these 
sketches, make drawings, with the intention of building 
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one of these machines, and further, had isometric sketch- 
es made so that the Patent Office drawings could be 
drawn, with the intention of having the same secured un- 
der letters patent. Before we had the machine built, our 
company decided that we would abandon the building 
or manufacturing of anything except ice-making or re- 
frigerating machinery. We notified Mr. Lyndon of this 
fact and cancelled our agreement with him so far as the 
development of this apparatus was concerned. This way 
we settled this particular transaction. 

34. @. About when was this arrangement with Mr. 
Lyndon called off or terminated? 

A. The first of the year of 1900. 

30. Q. And what was the specific reason for so call- 
ing off this agreement? 

A. Because we were so busy with the ice-making and 
refrigerating business that we decided not to attempt to 
do anything else. , 

36. @. And has that been your sole line of business 
since that time? 

A. That has been our only business since that time. 

37. Q. Your business in that line is very extensive 
is 1t? 

peer lt is, 

38. Q. What part of the business of the United 
States, approximately, do you do in this line? 

MR. WESTALL: Objeced to as immaterial. 

A. About forty per cent. of the total business of the 
United States. 

39. @. Did you take up the matter of patenting or 
having patented rather, this invention of Mr. Lyndon 

with any patent attorney? 
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A. We did. 

40. Q. Who was that patent attorney? 

A. Marcellus Bailey. 

41. Q. Is he still your patent attorney? 

A. Heis still our attorney. 

42, Q. About when did you do that? 

A. ‘The latter part of the year of 1899. 

43. @. And what did Mr. Bailey do in that connec- 
tion? 

A. He took out a caveat on the invention. 

44. @. And do you know who, if anybody, paid the 
expense of filing that caveat? 

A. The York Manufacturing Company paid it. 

45. @. Can you produce any evidence as to the pay- 
ment of such account? 

A. Yes sir, I have a bill of the item. 

Witness produces receipted bill dated October 16, 
1899, purported to be signed by Marcellus Bailey, the re- 
ceipt being on what purports to be a billhead of said 
Marcellus Bailey. 

46. Q. Is this the signature of Mr. Marcellus Bailey 
under the words, ‘‘Received Payment’’? 

A. Yes sir, that is his signature as I understand it. 

47. @. Can you produce any letters which passed 
from Mr. Marcellus Bailey to yourself or your Company 
in connection with the protection of this invention of Mr. 
Lyndon? 

i, Yes sir. 

Witness produces four letters purporting to be upon 
the letterhead of Marcellus Bailey and to be signed by 
Marcellus Bailey, being respectively of the dates August 
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29, 1899, September 4, 1899, September 8, 1899, and Octo- 
ber 16, 1899. 

48. Q. Were these letters received by your Company 
in due course of mail after the dates respectively appear- 
ing thereon? 

A, They were. 

49. Q. Do you know the signature appearing upon 
each of these letters and whose it is? 

A. Marcellus Bailey’s. 

50. Q. The same patent attorney you referred to be- 
fore? 

A. Yes sir. 

MR. BLAKESLEE: Complainant now offers in evi- 
dence the letters from Lamar Lyndon to Thomas Shipley 
and the York Manufacturing Company just discussed by 
the witness, eight in number, as ‘‘Complainant’s Exhibit 
Lyndon-York Mfg. Co. Water Wheel Governor Letters”’, 
and asks the same be so market as a single exhibit. 

Complainant also offers in evidence the letter just dis- 
cussed by the witness, from David S. Hays to Mr. 
Thomas Shipley as ‘‘Complainant’s Exhibit Hays-Ship- 
ley Water-Wheel Governor Letter’’, and asks that the 
same be so marked. 

Complainant further offers in evidence the four let- 
ters from Marcellus Bailey to the York Manufacturing 
Company, just identified by the witness, ‘as ‘‘Complain- 
ant’s Exhibit Bailey-York Mfg. Co. Water-Wheel Gov- 
ernor Letters’’, and asks that the same be so marked 
as a single exhibit. 

Complainant also offers in evidence the receipted bill 
of Marcellus Bailey just identified by the witness as 
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‘‘Complainant’s Exhibit Receipted Marcellus Bailey- 
Lyndon Water Wheel Governor Caveat Bill’’, and asks 
that the same be so marked. 

ol. Q. Was there further correspondence between 
yourself and Mr. Lyndon and Mr. Hays and Mr. Bailey, 
or either or any of them, with relation to the various mat- 
ters concerned in this correspondence, as reflected by 
these original letters which have just been offered in evi- 
dence? 

A. I ean’t say positively. I answered those letters 
that I have offered here. 

52. Q. Did you keep any record of any of these let- 
ters or letter answers? 

A. We kept a copy-book copy. 

53. Q. Can you now produce the same? 

A. Yes sir. 

Witness produces a number of press copy-books con- 
taining letters. 

54. Q. These are the record press copy-books of the 
York Manufacturing Company, are they, Mr. Shipley? 

A. They are. 

55. Q. Will you please turn to the several letter cop- 
ies in these books and designate which of such letter 
copies you have included in your recent answers, and 
state by whom the letter was signed? 

A. Lamar Lyndon, dated July 18, 1899, signed by 
myself. Lamar Lyndon, July 27, 1899, signed by my- 
self. Lamar Lyndon, January 5, 1900, signed by myself. 
Lamar Lyndon, January 10, 1900, signed by myself. 
Lamar Lyndon, January 16, 1900, signed by myself. 
Lamar Lyndon, April 14, 1899, signed by myself. Lamar 
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Lyndon, June 19, 1899, signed by myself. York Manufac- 
turing Co., Hays, March 22, 1899, signed by myself. 

06. Q. These press copy books have been kept in 
the records of this Company since the times on which 
these letters were written, and copied therein? 

A. They have. 

MR. BLAKESLEE: We ask that these letters be 
copied verbatim from the press copy-books into the 
record at this point in connection with the testimony of 
this witness. 

MR. WESTALL: Objected to as ealling for not the 
best evidence, and the copying into the record is objected 
to as incompetent, irrelevant and immaterial. 


July 18, 1899. 
Lamar Lyndon, 
% American Trading Co., 
100 Wilham St., New York. 
Dear Sir: ' 

The writer begs to advise you that after talking 
over the matter with our people, we have concluded 
to go ahead with the water wheel governor about 
which we have had correspondence recently, and we 
will be pleased to have you write us a letter of in- 
structions stating just how you wish us to proceed 
in order to secure a patent on this governor; in 
other words, please send us a letter specifying the 
claims you make for this governor so that we can 
have our patent attorney look it up. We hope to 
hear from you at your earliest convenience in re- 
gard to this matter. 

Our Mr. McCormick has just returned from 
Holyoke, Mass., where he was superintending the 
test of one of our water wheels. We enclose you a 
blueprint of the test report on this wheel as made 
by the Holyoke Water Power Co., and will be 
pleased to have your opinion on a wheel giving an 
efficiency as noted on this report. Any suggestions 
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you may care to make will be greatly appreciated. 
Yours truly, 
YORK MANUFACTURING CO. 
Per Thos. Shipley, 
General Manager. 


July 27, 1899. 
Mr. Lamar Lyndon, 
% American Trading Co., New York. 
Dear Sir :-— 

Yours of the 24th inst enclosing description of 
the Water Wheel Governor received. We will for- 
ward a copy of these specifications of yours to our 
Attorney in Washington and secure all possible 
protection on sale pending the getting up of draw- 
ings and more detailed specifications. The writer 
expects to be in New York next week and will make 
it a point to see you. 

Yours truly, 
YORK MANUFACTURING CO. 
Per Thos. Shipley, 
General Manager. 


Jan. 9, 1900s 
Lamar Lyndon, 
New York. 
Friend Lyndon: 

Yours of the 2nd inst received and contents noted. 
The reason I have not answered ere this was be- 
cause it was impossible for me to do so as our com- 
pany was going to have a meeting yesterday in 
which we would decide upon several matters in re- 
lation to the course we are to pursue in the future; 
also to enlarge our capital stock to $1,000,000. We 
have decided that we will not do anything whatever 
in any business outside of our regular line. I tried 
to have our people agree to continue and finish the 
work on your water wheel governor. This however 
they decided not to do, owing to the fact that we 
have been compelled to increase our drafting room 
force. We have made Mr. L. S. Morse the drafts- 
man who had charge of your work, our chief drafts- 
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man, making Mr. Brostrom, our former chief 
draftsman, our mechanical engineer, and given Mr. 
Morse charge of the drafting room. 

We have so much work that it was necessary for 
us to put on a few more men in the drafting room, 
and the question of what the men were doing came 
up, and as your work was taking up one of our best 
men, our people decided that we had better not go 
any further with it, but turn the matter over to you 
as it now stands, charging you nothing at all for 
the work we have done, or anything for the ad- 
vances we made in regard to the caveat on the pat- 
ents, but turn the whole matter over to you as it 
stands. 

The writer feels rather disappointed in not being 
able to go ahead and finish this as he believes there 
ought to be some future to the apparatus. He 
thinks, however, that the work we have done will be 
a big benefit to you in pushing the matter further, 
and as it has cost you nothing, you will suffer no 
monetary loss. 

Hoping that you will look at this matter the same 
as I do, and awaiting the favor of your reply, I am, 

Yours truly, 
Thomas Shipley. 


Alehoy, 0 ech), 
Lamar Lyndon, 
100 William St., New York. 
Dear Sir: 

Yours of the 8th inst. received and contents noted. 
We are very sorry indeed that the matter has got- 
ten into its present shape, but it is really impossible 
for us to take the matter up further, owing to the 
fact that our Board of Directors have decided to 
drop it, and it is not in my power to open it up 
again. We would like very much to develop and 
manufacture this governor for you, but we do not 
see how we could possibly do it. We did not take 
this matter up with the intention of dropping it, as 
we fully expected at the start to push the thing 
through to completion, but as stated to you in our 
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previous letter, we have secured so much business 
in our regular lines, that we could not go ahead 
with your governor without seriously inconvenienc- 
ing our business. 
Trusting this explanation ‘will be satisfactory, 
we are, 
Yours truly, 
Thos. Shipley, Gen. Mer. 
YORK MANUFACTURING COMPANY. 


Jan. 16, 1900. 
Lamar Lyndon, 
% American Trading Co., 
100 Wilham St., New York. 
Dear Sir: 

Yours of the 18th inst received and contents 
noted. In reply beg to say that we regret as muecli 
as you do that we are unable to continue the de- 
velopment of your water wheel governor, but cir- 
cumstances are such that it is really impossible for 
us to give this matter further attention, much as we 
would like to do it. The writer is just leaving on 
a little business trip and has instructed our Mr. 
Morse to collect all blueprints, sketches and papers 
relating to your governor and we will forward them 
to you at the earliest possible moment. 

Trusting this will be satisfactory, I am, 

Yours truly, 
Thos. Shipley, Gen. Mgr. 
YORK MANUFACTURING COMPANY. 


April 14, 1899. 
Lamar Lyndon, 
% American Trading Co., New York. 
My dear Mr. Lyndon: 

Yours of the 27th ult to the writer was received 
during his absence from this city which will account 
for the delay in answering same. In reference to 
the arrangement to patent, develop and place your 
governor on the market, the writer begs to say that 
he understood from Mr. Hays that we were to have 
60% interest in the ownership and accrueing prof- 
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its. However, the writer begs to say that he ex- 
pects to be in New York in the near future, and will 
see you and talk over this matter, and we have no 
doubt that a satisfactory arrangement can be made 
between us that will be satisfactory to all concerned. 

Regretting the delay in answering your letter, 
and hoping to see you before long in New York, 
Tam, 

Yours traly, 
Thos. Shipley. 


June 19, 1899. 
Lamar Lyndon, 
% American Trading Co., New York. 
Dear Sir: 

Yours of the 7th inst was received while I was 
away from this city, hence the delay in answering 
same. I expect to be in New York next week, and 
will take the opportunity of looking you up and tak- 
ing up the matter of governors with you. 

Hoping to see you soon, I am, 

Yours truly, 
Thos. Shipley. 


March 22) 1839; 
York Mfg. Co., Hays, 
New York. 
Dear Sir: 

Yours of the 20th to the writer received and note 
what you say about Mr. Lyndon of the American 
Trading Co. and the water wheel governor of which 
he is making plans. In reply beg to say that we 
would be willing to enter into such an arrangement 
and would suggest that you have him send us 
sketches and necessary information for getting out 
the drawings he requires. 

Yours truly, 
YORK MANUFACTURING CO. 
Per Thos. Shipley, 
General Manager. 


57. Q. Were these letters when copied transmitted 
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to the addressees in due course of mail, to your knowl- 
edge? 

A. They were, to the best of my knowledge. 

08. Q. What was Mr. Lyndon’s attitude during the 
time covered by your activities, as testified, in connec- 
tion with this water-wheel governor with respect to de- 
mand for such governor and the general possibilities of 
manufacture in exploitation of the same? 

A. Mr. Lyndon was very anxious to have this ap- 
paratus developed as he was of the opinion that a ready 
market could be had for same. 

09. Q. At this time, namely, during when you were 
working on this governor matter of Mr. Lyndon’s, did 
you have any other hydraulic propositions before your 
company, and if so, what? 

A. We did; at that time we were manufacturing the 
McCormick water-wheel. 

60. Q. How long did you continue to manufacture 
that water-wheel? 

A. We manufactured it for about two years, between 
two and three years. 

61. Q@. And when did you discontinue the work? 

A. At the time we decided to give up all other bus- 
iness except the ice-machine business. 

62. Q. And was there, or was there not any con- 
nection in the plans of your Company between the ex- 
ploitation of the Lyndon water-wheel governor and the 
exploitation of the MeCormick water-wheels, and if so 
what? 

A. We believed that they could be worked in con- 
junction one with the other. 
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63. Q. Inow show you four blueprints, to which are 
attached what purports to be copies of certain corre- 
spondence and also what purports to be affidavit of one 
Thomas Shipley, and will ask you if you have seen these 
papers before, and if so what, if anything, you know 
about them? 

A. The papers are copies of letters which were re- 
ceived by our Company in the regular course of our 
business in connection with this invention of Mr. Lamar 
Lyndon. 

64. @. When did you ever see any of these papers 
before, under any circumstances; that is, these very pa- 
pers themselves, including the blueprints? 

A. These papers were gotten up in pursuance to a 
request made us by a representative of Mr. Lyndon at 
the date set forth in the papers, the 13th of August, 
gals. 

65. @. And do you know whose affidavit that is at- 
tached ? 

A. My affidavit. 

66. Q. When did you first see the blueprints among 
these papers? 

A. These blueprints are our original copies that we 
kept at the time we turned the originals back to Lyndon, 
at the time when our agreement was cancelled. 

67. Q. Copies of what, please? 

A. Of. drawings made in these works in pursuance 
of the agreement we had with Mr. Lyndon. 

68. Q@. And where were the blueprints made, if you 
know? 

A. Made here in our drafting-room. 
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69. Q. And can you state during what year? 
A. During the year 1899. 


70. Q. Do you personally know what was done with 
the original drawings, or any blueprints or copies there- 
of, other than these blueprints? 

A. The original drawings from which these prints 
were taken were turned over to Mr. Lyndon at the time 
when our agreement was cancelled. At the time when 
these blueprints were sent to Mr. Lyndon, we took pho- 
tographie reproductions of them. 

71. Q. Do you know whether any further dupii- 
eates of these blueprints were sent to any other person 
than Mr. Lyndon at any time? 

A. Idon’t remember ever having known any of them 
to be sent to anybody else. 


72. Q. Do you know what if any matter was sent to 
Mr. Marcellus Bailey in connection with his work of at- 
tending to the protection of Mr. Lyndon’s invention? 

A. The original use to which two of these drawings 
were put was to furnish a sketch to Marcellus Bailey to 
make up patent drawings. My statement as before given 
was with reference to drawings since the time when we 
eancelled this agreement. 


73. Q. Do you know which of these blue-prints cor- 
respond to the other blueprints or drawings which were 
sent to Mr. Bailey in this connection? 

A. Mr. Bailey likely has a copy of all these, but these 
isometric drawings were particularly gotten up for this 
use. 

74. Q. Those were which ones, counting from the 
top of the blueprints? 
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A. The first two. 

MR. BLAKESLEE: Let the record show that the 
witness has just been referring to ‘‘Complainant’s Ex- 
hibit Lyndon-York Mfg. Co. Correspondence and Blue- 
prints and Identifying Affidavits.’’ 

7d. Q@. Can you produce any further letters from 
Mr. David §. Hays to your Company or yourself pertin- 
ent to this Lyndon water-wheel governor matter? 

ive Yes sir. 

Witness produces three letters purporting to be ad- 
dressed respectively to Mr. Thomas Shipley and the 
York Manufacturing Company, and of the dates of June 
19, 1899, March 23, 1899 and May 1, 1899 respectively, 
and purporting to be signed by David S. Hays. 

76. Q. Do you know whether these letters were re- 
ceived by your Company in due course of mail after the 
dates appearing thereon? 

A. They were. 

77. Q. And whose signature appears appended to 
each of these letters? 

A. David 8S. Hays. 

78. Q. The same David §. Hays you previously re- 
ferred to? 

ee Yes sir. 

Complainant offers in evidence these further three 
letters just identified by the witness as ‘‘Complainant’s 
Exhibit Hays-Shipley & York Mfg. Co. Wiater-wheel 
Governor Letters’’ and asks that the same be so marked 
as a single exhibit. 

79. Q. Where have these three letters been since 
the dates of their receipt, if you know? 


2536 George J. Henry, Jr., vs. 


A. They have been in our regular file. 

80. Q@. Subsequent to the return of the original 
drawings and other papers to Mr. Lyndon at the time 
you broke off relations as to this Lyndon water-wheel 
governor, have you, to your knowledge, sent any further 
letters or drawings to Mr. Lyndon, or delivered same to 
him, other than those of ‘‘Complainant’s Exhibit Lyn- 
don-York Mfg. Co. Correspondence and Blueprints and 
Identifying Affidavits’’, which is before you? 

A. J have no remembrance of any other being sent. 

81. Q. In connection with this Lyndon Water-wheel 
governor matter, was there any time any actual shop- 
work done upon such a governor in the plant of the York 
Manufacturing Company, or under its control or direc- 
tion? 

A. Not that I remember. 


CROSS-EXAMINATION. 


By Mr. Westall: 

82. Q. Mr. Shipley, at the time this matter was 
first taken up with Mr. Lyndon, what was your connec- 
tion with the Company? 

A. I was General Manager and Vice-President. 

83. Q. And did you have personal charge of the 
matter of entering into the agreement about which you 
have spoken? 

A. Yes, it was my duty; entirely so. 

84. Q. Did you personally look into the matter of 
the feasibility of the project? 

A. Yes sir) ddid: 

85. Q. Have you produced all the letters that pass- 
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ed between your Company or yourself or anyone for 
your Company, and Mr. Lyndon? 

MR. BLAKESLEE: It is to be noted that the tes- 
timony of this witness has referred only to matters of 
which he has personal knowledge or was personally con- 
cerned in, as to the transmission or receipt of the same. 
Therefore, the question is objected to as not cross-ex- 
amination. 

A. Everything that we can find, yes sir. 

86. @. And how far had the work of preparing 
drawings and trying to develop the water-wheel gov- 
ernor progressed at the time you and your company 
abandoned the agreement? 

A. It was ready for the shop; that is, ready to begin 
making patterns and going ahead with the manufactuse 
of a trial machine. 

87. @. Did Mr. Lyndon ever attempt to hold you in 
any action at law for damages for failure to go on with 
the work? 

A. He did not. He never attempted, so far as I re- 
member of holding us up in any way. 

88. @. The letters which you have referred to ag 
being contained in the letter press books, have you omit- 
ted to mention any letters in such books that were writ- 
ten by you or sent by you, to Mr. Lyndon or to any one 
else? 

A. I didn’t look through those books. I only ae- 
knowledge having sent those that I signed my signature 
to. There may be other ones in there. I don’t know, 
though, that they are. 

89. @. Did I understand you to say that the York 
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Manufacturing Company paid the expense of the appli- 
eation for a caveat? 

A. For a caveat. 

90. Q. But did not bear any of the expenses of the 
application for a patent that was thereafter filed? 

A. No sir, not that I know of, we didn’t. 

91. Q. The York Manufacturing Company, on ac- 
count of its services and the advancement of money for 
the caveat, did not thereafter claim any interest in the 
patent, did they? 

A. No sir. 

92. Q. And was the York Manufacturing Company 
ever reimbursed for the expense to which they had been 
put? 

A. No sir. We considered that we got off very luck- 
ily in that matter, because Mr. Lyndon might have held 
us up for not carrying out our agreement, so we assum- 
ed our own expenses. We assumed the expenses that we 
had gone to. 

93. Q. No experiment of any kind was made of 
any part of the device, that is, of the water-wheel gov- 
erning apparatus, was there? 

A. Not that I know of, no sir, not while it was with 
us. Not while we had anything to do with it. 


RE-DIRECT EXAMINATION. 


By Mr. Blakeslee: 

94, Q. Can you state a little more specifically what 
transpired between you and Mr. Lyndon when you first 
personally took up this Lyndon water-wheel governor 
matter with him in the early part of 1899? 


City of Los Angeles 2539 
MR. WESTALL: Objected to as not proper re-direct 


examination. 

MR. BLAKESLEE: The record speaks for itself. 

A. Mr. Lyndon saw our Mr. Hays, to whom he stat- 
ed that he had a new water-wheel governor and he per- 
suaded Mr. Hays to write me in an effort to get the York 
Manufacturing Company interested in this new inven- 
tion. In pursuance to this inquiry, I met Mr. Lyndon in 
New York, talked over the matter with him. The ap- 
paratus at that time was in a very early stage, it was 
necessary to develop it theoretically before it could be 
put in practical form. It was to do this and to put it in 
such shape so that it could be put on the market that Mr. 
Lyndon wanted the York Manufacturing Company to ac- 
complish. 

95. Q. Did you go into the details of construction 
of this governor with Mr. Lyndon when you saw him 
personally at that time? 

me I did. 


96. Q. And did anybody else do so then or later on 
behalf of your Company? 

A. When I decided that we would take this up, I 
turned it over to the engineering department, with in- 
structions that they should communicate with Mr. Lyn- 
don and proceed with the development of the invention. 

97. Q. Did anybody else see Mr. Lyndon on behalf 
of your company in this connection? 

A. Mr. Morse, who was then our chief draftsman, 
saw Mr. Lyndon and corresponded with him afterward 
in regard to this matter. 


98. Q. Is he in your employ at the present time? 
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A. He is. 
99. @. In what capacity? 
A. He is our executive engineer. 


100. Q. Please state whether or not, at the time you 
first took this water-wheel governor matter up person- 
ally with Mr. Lyndon, you did receive from his an un- 
derstanding of the nature of the invention and its char- 
acter and intended mode of operation and practice. 

A. Mr. Lyndon explained to me the theory of his ap- 
paratus. 

101. Q. What steps did you take to have picked ont 
or singled out the letter copies in the press books of the 
York Manufacturing Company, which you have identi- 
fied in your deposition? 

A. I gave instructions to our legal department and 
to my secretary to search the files and get all 
the correspondence that they could find together, so that 
this matter could be put before the gentlemen represent- 
ing the parties in controversy. 

102. Q. And were these various letter copies 
brought before you as being a complete record of such 
correspondence or not? 

A. They were brought before me as being as com- 
plete as could be found during the time that has been 
spent in the search, the time being very short. 

103. Q. Are there any press copy letter books miss- 
ing from the books covering the period of time involved 
in this correspondence between yourself, Mr. Lyndon, 
Mr. Hays and Mr. Bailey? 


A. There is one book missing. 
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By Mr. Westall: 

104. Q. From the time the matter was first men- 
tioned to you by Mr. Lyndon, how long was it before you 
took it up seriously with your engineering department, 
or entered into any agreement with Mr. Lyndon? 

A. Possibly two months; two or three months. 

105. Q. And after that agreement, how long were 
you working upon the development of the device before 
abandoning it? 

A. About six months. 

106. Q. Who was working on the device, during 
that six months, of your engineering department? 

A. Mr. Morse. He had charge of it. He did the 
principal work. 

107. @. And he prepared the tracings from which 
the blueprints were made? 

A. Yes; that is, two of them. The other one was 
made by a Mr. Spangler. That is, the insometric blue- 
print was made by Mr. Spangler. 

108. Q. And why, if you know, did it take him that 
length of time to prepare the drawings and get the mat- 
ter in shape? 

A. Because we had other work to do in the same 
time, and because it required some considerable study 
and correspondence back and forth. 

109. Q. That is to say, the details of organization 
and arrangement had to be worked up, didn’t they? 

MR. BLAKESLEE: Objected to as calling for con- 
clusions; not proper cross-examination. 

A. Yes, it had to be developed. 
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110. Q. And until they were worked out completely. 
you felt that you were not in any position to apply for 
any patent, is that true? 

MR. BLAKESLEE: Objected to as calling for con- 
clusions, not the proper method of proof, not calling for 
a statement of facts. 

A. We couldn’t attempt to get a patent until we had 
the apparatus laid out so that it would be descriptive of 
the invention. 

lil. Q. And until you were sure that you knew how 
the different elements were to be assembled. Is that 
correct? 

MR. BLAKESLEE: Same objection. 

A. Yes sir. 

112. Q. And at the time you abandoned the project, 
you hadn’t had the matter in such shape that you could 
apply for the patent, had you? 

MR. BLAKESLEE: Objected to as not calling for a 
statement of facts, rather for conclusions in respect to 
the use of the term ‘‘abandoned’’; furthermore, as not 
cross-examination with respect to the present witness 
applying for any patent. 

A. Yes, I believe we had it in such shape at that 
time. We had the drawings ready for the shop, which 
meant that we were ready to make the apparatus. 

118. Q. Were many of the details of rearrangement 
suggested by the draftsman who was getting up these 
drawings? 

MR. BLAKESLEE: Objected to as calling for a con- 
clusion and not a proper method of proof, not a state- 
ment of fact, manifestly not the best evidence inasmuch 
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as what someone else might have, suggested should he 
adduced from him and not from the present witness. 

A. The draftsman developing the work necessarily 
suggested the mechanical proportions of the design, or 
parts of them, at least. 


RE-DIRECT EXAMINATION. 


By Mr. Blakeslee: 

114. @. In whose name was it that any protection 
by patent or caveat was to be secured or attempted to 
be secured, with respect to this water-wheel governor 
we are discussing, as per your instructions to your pat- 
ent attorney, Mr. Bailey? 

MR. WESTALL: Objected to as assuming that the 
witness instructed the patent attorney, Mr. Bailey, which 
has not been shown. 

A. The protection was gotten in the name of Lamar 
Lyndon. 


LOUIS 8. MORSE, witness produced on behalf of the 
complainant, being duly ,sworn, testifies as follows in 
answer to interrogatfaue propounded by Mr. Blakeslee. 

115. Q. Please state your full name, age, residence 
and occupation. 

A. Louis S. Morse, 493 Madison Avenue, York, Pa., 
executive engineer and chief draftsman of the York 
Manufacturing Company; aged forty-two. 

116. Q. How long have you been connected with the 
York Manufacturing Company? 

A. Twenty years. 

117. Q. Are you acquainted with one Lamar Lyn- 
don, a consulting engineer of New York City? 
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gx, JL nn, 

118. Q. When did yon first meet Mr. Lyndon? 

A. In the latter part of 1898. 

119. Q. Under what circumstances, and where? 

A. In New York City, to make sketches of the gov- 
ernor for the water-wheel. 

120. Can you specify the time that yon took up this 
matter with Mr. Lyndon any more particularly? 

A. Well, I think it was in either November or Decem- 
ber. 

121. Q. What did you do at that time in that con- 
nection? 

A. I met Mr. Lyndon first at David Hays’ office and 
the following day in his office at the Amreican Trading 
Company. 

122. Q. Who was the David Hays you refer to? 

A. David Hays at that time was the New York repre- 
sentative of the York Manufacturing Company. 

123. Q. How do you fix the time as November or 
December, 1898? 

A. From two drawings that I later made, and the 
title of the drawing not only gave us the title but the 
date was also subscribed to it. 

124. Q. Do you know where these drawings are 
now? 

A. Those drawings were turned over by me to, 1 
think, to Mr. Stebbins of this company. I don’t know 
their exact disposition. 

125. Q. Do you know whether any blueprints were 
made of them? 

A. Yes, blueprints were made of them. 
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126. Q. I show you a group of papers including 
four blueprints, concealing identification of the papers, 
and ask you whether you know anything about those blue- 
prints, and if so, what? 

A. The blueprints from drawings 5852 and 5922 I 
recognize as being made from the drawings that I per- 
sonally made. 

127. Q. Do you know when these blueprints were 
made? 

A. There is no identifying mark that our Company 
has, by which I can tell when they were made. 

128. Q. I note that one of these blueprints, namely 
the lowermost one in the series of four blueprints, has 
the date on it of December 6, 1899 and the one above it 
has the date of November 10, 1899. Do you know what 
those dates signify? 

A. That signifies the date of the completion of this 
particular drawing from which the blueprint was made. 

129. @. Is there any relation between these original 
drawings from which these blueprints were made, and 
the drawings that you previously referred to as having 
been made after you saw Mr. Lyndon in New York? 

A. They are one and the same drawing, but I have 
to correct here my statement that I met him in 1898. It 
was the same year in which these drawings were made. 

130. Q. And what part of that year? 

A. Well, it was prior, within a week or two of this 
date. 

131. Q. (By Mr. Westall) November 10, 1899? 

A. Yes sir. 


132. Q. Please state what transpired when you saw 
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Mr. Lyndon at the time you discussed this water-wheel 
governor with him, preparatory to making these draw- 
ings that you have referred to. 

A. He described to me, in a general way, when I first 
met him of the need of another improved water-wheel 
governor. The second time that I met him he showed 
me some rough sketches and explained to me ideas that 
should be developed in this new type of governor. 

133. Q. Do you remember, now, what those sketches 
showed in general, and what he disclosed to you in con- 
nection with them? 

A. These sketches showed not very much detail and 
simply the general working and the working idea of the 
machine. And those two drawings which I identified as 
made up there, conformed with his sketches. 

134. Q. That is, the two drawings of which these 
two lower blueprints we have just referred to are taken 
from? 

Pe Ves sie 

MR. BLAKESLEE: Let it be shown that the wit- 
ness in referring to four blueprints has been referring 
to the blueprints of ‘‘Complainant’s Exhibit Lyndon- 
York Mfg. Co. Correspondence and Blueprints and Iden- 
tifying Affidavits. 

135. Q. Are you able now to recollect generally 
what Mr. Lyndon disclosed to you at that time in connec- 
ed with this proposed shop development of his inven 
tion? 

MR. WESTALL: Object to the use of the words 
‘‘shop development’’ as a stage of progress in the de- 
velopment which has not been shown. 
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A. As I reeall, he didn’t pretend to me at that time 
to go into the detailed construction on these general 
drawings which I had prepared. 

136. Q. Can you state further, from your present 
recollection, what he did lay be“ore you that time in this 
connection? 

A. Idon’t think I can answer that question more ful 
ly than what I have already said, that he wished a draw- 
ing showing the outline of his ideas, a general outline. 

137. Q. Do you remember what his ideas were, as 
stated to you at that time? 

A. Yes, as shown up on these drawings. 

138. Q. On the drawings of which these blueprints 
you refer to are copies? 

fee 1 €S sir. 

139. Q. During the year 1899, what was the con- 
dition of the drafting department of the York Manufac- 
turing Company as to pressure of work? 

A. As I recall it, that was one of our very busy sea- 
sons in which we were cramped in the drafting depart- 
ment, by which I mean that we were all working on new 
designs for the York Manufacturing Company, and my 
time and nearly every one else’s time was taken up on 
our own work. 

140. Q. Was that work in connection with hydraulic 
apparatus of any kind? 

A. No sir, ice-making and refrigerating machinery. 

141. Q. Do youn recollect any other sketches that 
were provided by Mr. Lyndon for you during that year, 
in connection with this water wheel governor? 

A. I have a faint recollection, if I may put it that 


2548 George J. Henry, Jr., vs. 


way, of some sketches that came in from him by mail 
afterwards. 


142. Q. Referring to the uppermost two blueprints 
of this exhibit, we have been discussing, do you know 
anything about those, and if so, what? 

A. Those are blueprints from drawings that were 
made by a member of our drafting department. 

143. Q. Were they made under your supervision or 
with your knowledge? 

A. They were made with my knowledge. 

144. Q. And do you know what was done with the 
original drawings? 

A. I think that those original drawings, I might say 
I am positive that those original drawings were included 
with the drawings from which the two lower prints were 
made that were handed to Mr. Stebbins by me some 
years ago. 

145. Q. Do you know what, if anything, was done 
with any blueprints of such drawings prior to that time? 

A. I do not. 

146. Q. Were or were not you able to gather, from 
what Mr. Lyndon told you in 1899, on the occasion of 
your visit to him in New York in connection with the 
water wheel governor, what the purposes and functions 
and general mode of operation were of this waterwheel 
governor which he put before you? 

A. As TI recollect it, he believed that he could im- 
prove the smoothness of the action of the governor. 

147. Q. And did he or did he not make it plain to 
you what the mode of operation of such governor was 
to be? 
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A. I think at that time he made it plain to me. 


CROSS-EXAMINATION. 


By Mr. Westall: 


148. @. You say that you met Mr. Lyndon first and 
received your first knowledge of this device a week or 
two prior to November 10, 1899? You did not at that 
time receive sufficient knowledge from Mr. Lyndon to go 
ahead and complete the invention, did you? 

MR. BLAKESLEE: Objected to as calling for a con- 
clusion; not a proper method of proof in cross-examina- 
tion and not calling for a statement of facts. 

149. Q@. That is to say, you felt that you would have 
to have further conferences with Mr. Lyndon as the work 
progressed, in order to fully understand his ideas, didn’t 
you. 

MR. BLAKIESLEE: Same objection, calling for 
mere opinion or guess, and not for a statement of facts. 

A. When I met Mr. Lyndon, he described to me in 
brief the working principles of this governor and gave 
me sufficient sketches so that I could make a general as- 
sembled drawing of the governor. Does that answer 
your question? 

150. Q. I think so. Now, you have spoken about a 
second time that he showed sketches and explained his 
ideas regarding a new type of governor. 

A. I may have confused you with that. I met him 
twice. I met him one day in Mr. Hays’ office and the 
following day, or the next day, I am not sure, but on my 
same visit to New York which did last longer than three 
or four days, I met him again. 
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151. Q. Was it after you have completed the 
original drawings from which the blueprints to which 
you have referred (‘‘Complainant’s Exhibit Lyndon- 
York Mfg. Co. Correspondence and Blueprints and Iden- 
tifying Affidavit’’) were made, that you say you have 
an impression that you received other drawings or 
sketches from Mr. Lyndon? 

A. Very shortly after those drawings were made. 

152. Q@. And do you remember what the subject 
matter of those additional sketches were, or why Mr. 
Lyndon sent them to you? 

A. I’m sorry I can’t answer that question. I do not. 

153. Q. Did you ever incorporate any of the ideas 
of those additional sketches in the blueprints or in the 
drawings after that? 

A. I personally never did. 


154. Q. Did someone else, to your knowledge? 

A. I believe they did. I believe that some of those 
sketches were worked up into drawings in our drafting 
department. 

155. Q. You say that the sketches did not show very 
much detail, but simply the general working idea of the 
machine. Do you mean by that, that the details of the 
organization of the various elements was left to your 
skill and knowledge as a draftsman or designer? 

A. They would have been left to our skill had it been 
left to us to completely design the machine. 

156. Q. Supplemented, of course, by what other 
sketches he may have held back? 

A. You understand that this drawing that he wanted 
me to get up was not a detailed drawing. It was known 
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in engineering as an assembly drawing, many people call 
it an outline drawing, and didn’t go into detail at all. 

157. Q. The assembly drawing to which you have 
just referred, was one of the drawings dated November 
10, 1899, was it not? 

A. Yes sir. 

158. Q@. Now, at the time of the making of the as- 
sembly drawing referred to in your last answer, you 
didn’t have sufficient data or the detail had not been 
worked out sufficiently to construct a governor, had 
they? 

MR. BLAKESLEE: Objected to as calling for con- 
clusion, not a statement of facts. 

A. I had information at that time that I could have 
worked out a governor, but the whole thing was to be 
submitted to Mr. Lyndon, of course, before the drawings 
were finally approved. 

159. Q. In order to find out whether you had incor- 
porated wholly the ideas and understood the purpose and 
object in working the device? 

MR. BLAKESLEE: Same objection. 

A. Yes sir. 

160. @. Now, how long after that, to your knowl- 
edge, was the York Manufacturing Comanpy working on 
this device or on the drawings connected with it? 

A. Iam unable to say. 

161. Q. At that time had you had any particular 
skill as a hydraulic engineer? 

A. I could not have qualified as an expert hydraulic 
engineer. 


162. Q. Did you ever make any special study of the 
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feasibility of the device, at or about the time you made 
these drawings? 

‘A. UNo sir, 

163. Q. You merely assumed that the device could 
be worked out so as to be operative, did you? 

MR. BLAKESLEE: Objected to as calling for state- 
ment of guess, not for statement of facts, for mere opin- 
ions and conclusions. 

Ee diel 

164. Q. What was done with the original drawings 
from which the blueprints to which you have referred 
were taken, immediately after they were made? 

A. They were filed in our vaults. 

165. Q. And were they ever taken out shortly after 
that for reference, or were they kept there continuously 
after being put in? 

A. I believe that they were kept there in our vaults 
until they were finally removed. 

166. Q. So that, according to your recollection, it 
was shortly after these drawings were made that the 
matter was abandoned by the York Manufacturing Com- 
pany. Is that correct? 

MR. BLAKESLEE: Objected to as calling for con- 
clusions with respect to alleged ‘‘abandonment’’, and 
not a statement of facts. 

A. It was shortly after that time that the drafting 
department had anything to do with it. 

167. Q. You mean that shortly after 

A. Perhaps I can make that plaimer by saying that 


the matter dropped out of mind, you might say, so far as 
the drafting department was concerned, a very short 
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time after those drawings were made. I don’t know what 
interest the York Manufacturing Company had. 

168. Q. And were those the only drawings that were 
made by the drafting department? 

A. Are you referring to those two drawings? 

169. @. I mean all the blueprints contained unde# 
that cover marked ‘‘Complainant’s Exhibit Lyndon- 
York Mfg. Co. Correspondence and Blueprints and 
Identifying Affidavit.’’ 

A. The only drawings made to my knowledge. 

170. @. If other drawings were made, would you 
know of it? 

A. I would know of it if they were made under my 
immediate charge. I might amend that by saying that 
Iam away from the factory at times, and any drawings 
made during a lengthy vacation that I may have taken I 
would not retain those in my mind so well as those that 
were made while I had direct supervision of the draft- 
ing room. 

171. Q. At this present time, after the lapse of so 
many years, have you any very positive and distinct 
recollection as to the numbers of drawings and sketches 
that may have been submitted by Mr. Lyndon or that 
may have been made by the drafting department from 
those sketches? 

A. I don’t know how many sketches were submitted. 
but I feel sure those four drawings, as I said before, 
were the only drawings made, reasonably sure, drawings 
made under my supervision or to my knowledge. 

172. Q. And to your knowledge, no drawings were 
made by your drafting department prior to November 
10, 1899, were they? 
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A. No. 

173. Q. Now, you have stated that Mr. Lamar ex- 
plained to you that he wanted to improve the governor 
in order to have a smoothness of action, I believe you 
said. What governor did you understand that he was 
improving? 

A. I understood he was getting up an entirely new 
governor to improve and perfect a new governor. 

174. Q. Did you ever have any conversation cou- 
cerning these drawings or these blueprints to which you 
have referred, or concerning the device illustrated in 
such blueprints, at or about the time the York Manufac- 
turing Company gave up or abandoned the undertak- 
ing? 

MR. BLAKESLEE: Objected to as incomplete, it 
not being shown by the question with whom the discus- 
sion is supposed to have taken place; furthermore, that 
there is necessarily not shown that a conversation was 
had with either of the parties to this issue, or their as- 
signs. 

A. No. 

175. Q. Did you ever talk over the question of the 


4 


ts 


feasibility of the device with any of the officers or age 

or employees of the York Manufacturing Company at 

or about the time you made these drawings? 
A. No, sir. 7 


176. Q. Or after that time? - 


J No sir. - c 
eee pf ttn ie 
RE- DIRECT EXAMINATION. 
By Mr. Blakeslee: 
177. Q. Referring to the upper blueprints of the 


City of Los Angeles 2000 


group of four blueprints we have been discussing, and 
the exhibit, of course, do you know by whom those were 
made, or the original drawings thereof? 

A. I believe the original drawings were made by a 
Mr. Spangler, a draftsman in our employ. 

178. Q. Do you know when they were made? 

A. I can’t state definitely. JI think they were made 
very shortly after those drawings from which the two 
lower prints were made. 

179. Q. Are you sure as to that? 

A. I am sure that they were made within three 
months from that time. 

180. @. And are you sure whether they were made 
before or after? 

A. They were made after. 

181. Q. But you had nothing to do with the making 
of them? 


> IT didn’t make them. 


THOMAS SHIPLEY, witness previously called on 
behalf of the complainant, being recalled, testifies as fol- 
lows in answer to interrogatories propounded by Mr. 
Blakeslee: 

199. Q. I call your attention further, Mr. Shipley, 
to what purports to be the copy of a letter dated June 
11, 1900, to Lamar Lyndon and signed by Thomas Ship- 
ley in letter press copy book of the York Manufacturing 
Company, and ask you if you know who signed the orig- 
inal letter and what was done with the letter. 

A. The letter to Lamar Lyndon, dated June 11, 1900, 
signed by myself, was sent to Mr. Lyndon as addressed 
through the regular mail. 
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200. Q. Have you ever had any dealings with any 
other person by the name of Lamar Lyndon than the one 
Hex concerning whom you have testified this afternoon, a 
Sy ; n consulting engineer of New York City? 
b mi | A. We have not. 


ee os : 


Wy) STATE OF PENNSYLVANIA, County of York, ss: 


GRACE M. DRAYER, being duly sworn, deposes and 
says, that she is a citizen of the United States and a resi- 
dent of York, County of York, State of Pennsylvania, 
and upwards of the age of twenty-one years and a notary 
public of the State of Pennsylvania, and a stenographic 
reporter; that the foregoing depositions of Thomas 
Shipley, Theodore A. Stebbins, Louis S. Morse, Robert 
A. Spangler, and Karle W. Gardner were taken, written 
down by me stenographically and thereafter by me re- 
duced to writing, together with the proceedings had in 
connection with the taking of such depositions, inelyd- 
ing the offer of the several exhibits mentioned in th® 
foregoing record of such proceedings; that the Com- 
plainant in said suit, George J. Henry, Jr., was repre- 
sented at such proceedings by Raymond Ives Blakeslee, 
Hsq., Solicitor and counsel for Complainant, and the 
defendant, City of Los Angeles, was represented in the 
taking of said depositions and in the proceedings by 
Joseph F. Westall, Esq., Solicitor and of counsel for de- 
fendant; that the foregoing is a true and correct record 
of all of the testimony given by such witnesses and the 
proceedings had in connection therewith; that each of 
said witnesses was duly sworn by me in accordance with 
the law made and provided, before giving his testimony ; 


City of Los Angeles 2557 


that I am not connected with either of the parties to 
said litigation in the relation of attorney or counsel or 
by matter of interest whatsoever, nor am related to 
either of such parties by blood or marriage. 
(Signed) GRACE M. DRAYER. 
Sworn and subscribed to before me this 28th day of May, 
Ax IDB US S3s 
NELLIE R. CROSS, 
Notary Public. 
My commission expires March 27, 1917. 
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IN THE UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT CALIFORNIA, 
SOUTHERN DIVISION. 


GEORGE J. HENRY, JR., 


Complainant, 
VS. 
CITY OF LOS ANGELES, 
Defendant. 


In Equity No. A-87. 


Proceedings taken on behalf of the Complainant in 
rebuttal, pursuant to stipulations between the parties 
and orders of Court, before Grace M. Drayer, Notary 
Public and Reporter, at the City of York, County of York, 
Pennsylvania, May 21st, 1915, at the office of the York 
Manufacturing Company, at two o’clock P. M. 

GRACE M. DRAYER. 
Notary Public and Reporter. 
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Sn UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT CALIFORNIA, 
SOUTHERN DIVISION. 


GEORGE J. HENRY, JR., 


Complainant, 
vs. 
CITY OF LOS ANGELES, 
Defendant. 


In Equity No. A-87. 


Depositions on behalf of Complainant in rebuttal. 

Met pursuant to adjournment before Grace M. Drayer, 
Notary Public and Reporter, at the legal department of 
the York Manufacturing Company, York, Pennsyl- 
vania, at 9 o’clock, Saturday, May 29th, 1915. 

PRESENT: Raymond Ives Blakeslee, solicitor and 
counsel for Complainant, and Joseph F. Westall, solicitor 
and of counsel for defendant. 


LOUIS S. MORSE, a witness previously called on be- 
half of the Complainant in rebuttal, and having been duly 
sworn, testified further for Complainant, on recall, as 
follows, in answer to questions put by Mr. Blakeslee: 

1. Q. I show you a number of sketches and papers 
connected together, concealing the identifying affidavit 
and the identifying writing on the back, and ask you if 
you have ever seen these papers before? 

A. Yes, these papers I recognize as having been in our 
possession prior to the making up of the isometric 
sketches. 

2. Q. Being the first and second blueprints in order 
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of the ‘‘Complainant’s Exhibit Lyndon-York Mfg. Co. 
Correspondence and Blueprints and Identifying Aff- 
davits’’? 

A. Yes. 

3. Q. How early did you see these papers just sub- 
mitted to you, giving the time as definitely as you can? 

A. I can’t give you the definite time, but these pa- 
pers were in our possession prior to the making of these 
(referring to the blueprints of the exhibit last identi- 
fied) as I believe, sometime during the summer of 1899. 

4. Q. Do you know where these papers just submit- 
ted to you came from? 

A. These papers? 

ba 6@. Yes. 

A. They look to me like—Yes, they are Lyndon’s 
sketches. This is Lyndon’s sketch. 

Witness points to the sketches on yellow paper marked 
III, and also further indicates all of the yellow paper 
sketches of these papers marked I, IJ, and ITI, and also 
the sketshes on paper marked IV and V. 

6. Q. In your previous testimony, you stated that 
you made a trip to New York to see Mr. Lyndon in con- 
nection with the water wheel governor matter some short 
time prior to November 10, 1899. Have you any further 
and more definite recollection now as to the time of such 
first visit for that purpose, and if so, what? 

A. Ican only say it was between the summertime and 
November. 

7. Q. You also testified previously that, to the best of 
your reccollection, the top two blueprints of ‘‘Complain- 
ant’s Exhibit Lyndon-York Mfg. Co. Correspondence and 
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Blueprints and Identifying Affidavit’? were made subse- 
quent to the making of the lowermost two blueprints of 
this Exhibit. Have you any further recollection in that 
respect, and if so, what? 

A. .Yes, [know I was in error in stating that these iso- 
metric sketches were made after the December drawings. 
I know that they were made now before the assembly of 
the water wheel governor, the drawings made by me. 

8. @. In other words, the two upper blueprints were 
made before the two lower blueprints of this exhibit? 

A. Of that exhibit, yes sir. 

9. Q. And do you know what was done with those 
two upper blueprints, or the originals thereof, the iso- 
metric drawings? 

A. Those originals passed out of my hands and, as I 
remember it, were delivered to Mr. Stebbins, Mr. Ship- 
ley’s secretary. 

MR. BLAKESLEE: The witness has been referring 
to ‘‘Complainant’s Exhibit Lyndon Early Construction 
Sketches and Identifying Affidavit’? in discussing the 
sketches No. I to V inclusive. 


CROSS-EXAMINATION by Mr. Westall: 


10. Q. Please state what leads you to believe that 
the isometric drawings were made before the assembly 
drawings? 

A. I recall now that Mr. Lyndon, when he instructed 
me about the assembly drawings, was talking about the 
perfection of the machine make it compact, and me- 
chanical features; that no particular mention was given 
as to the general principles at that time, it having been 
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thoroughly discussed, or at least taken for granted that 
these principles were known by us, and we were simply 
perfecting the general arrangement of the governor. 

11. Q. Your recollection is distinet and positive on 
that point at the present time? 

Ae Yes: 

12. Q. And how do you know that these sketches on 
yellow and white paper marked in Roman numerals, I, 
IT, ITI, IV and V, were Mr. Lyndon’s sketches? 

A. Why, the only way I can testify to that is that, in 
my position, we observe quickly the peculiarities of the 
different men’s sketches. These sketches all seem to 
have the same general peculilarity and I recognize one in 
particular as having been Mr. Lyndon’s sketch. The 
same general peculiarities seem to prevade all the 
sketches. 


STATE OF PENNSYLVANIA, County of York,—ss: 


GRACE M. DRAYER, being duly sworn, deposes and 
says, that she is a citizen of the United States and a resi- 
dent of York, County of York, State of Pennsylvania, and 
upwards of the age of twenty-one years and a notary 
public of the State of Pennsylvania, and a stenographic 
reporter; that the foregoing depositions of Louise 8S. 
Morse and Robert A. Spangler, were taken, written down 
by me stenographically and thereafter by me reducing to 
writing, together with the proceedings had in connection 
with the taking of such depositions, including the offer 
of the several exhibits mentioned in the foregoing record 
of such proceedings; that the Complainant in said suit, 
George J. Henry, Jr., was represented at such proceed- 
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ings by Raymond Ives Blakeslee, Esq., Solicitor and 
counsel for Complainant, and the defendant, City of Los 
Angeles, was represented in the taking of said deposi- 
tions and in the proceedings by Joseph F. Westall, Esq., 
Solicitor and of counsel for defendant; that the fore- 
going is a true and correct record of all of the testimony 
given by such witnesses and the proceedings had in con- 
nection therewith; that each of said witnesses was duly 
sworn by me in accordance with the law made and pro- 
vided before giving his testimony; that I am not con- 
nected with either of the parties to said litigation in the 
relation of attorney or counsel or by matter of interest 
whatsoever, nor am I related to either of such parties 
by blood or marriage. 
Sworn to and subscribed be- 
fore me this 2d day of June, 
A. D. 1915. 
(Signed) GRACE M. DRAYER. 
NELLIE R. CROSS, 
Notary Public. 
My Commission expires 
March 27, 1917. 
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IN THE UNITED STATES DISTRICT COURT; 
Southern District of California, 


Southern Disvision. 


GEORGE J. HENRY, JR., 


Complainant. 
VS. 
CITY OF LOS ANGELES, 
Defendant. 


In Equity, No. A-87. 


Depositions on behalf of Complainant in rebuttal, tak- 
en pursuant to adjournment before Grace M. Drayer, 
Notary Public, at the office of the York Manufacturing 
Company, York, Pennsylvania, on Saturday, May 29th, 
1915, at 9 o’clock A. M. 

GRACE M. DRAYER, 
Notary Public and Reporter. 
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IN THE UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF CALIFORNIA, 
SOUTHERN DIVISION. 


GEORGE J. HENRY, JR., 
VS. 
THE CITY OF LOS ANGELES. 


In Equity, No. A-87. 


MET PURSUANT TO ADJOURNMENT at the of- 
fice of Marcellus Bailey, Esq., Corner Fifth and F 
Streets, Washington, D. C., at the hour of three o’clock 
P. M., before A. M. Parkins, Notary Public in and for 
the District of Columbia. 

PRESENT: Parties as before. 


DEPOSITION OF MARCELLUS BAILEY. 


Marcellus Bailey, a witness produced on behalf of 
complainant in rebuttal, being duly sworn, testifies as fol- 
lows in answer to questions put to him by Mr. Blakeslee: 

Q. 1. Please state your full name, age, residence 
and occupation? 

A. Marcellus Bailey; age 75 years; residence Wash- 
ington, D. C.; occupation Lawyer. 

Q. 2. Have you among your clients one of the name 
of York Manufacturing Company, of York, Pennsyl- 
vania? 

A. Yes, I have. 

Q. 3. Can you state how many years, or since what 
earliest year, that conceren has been one of your clients? 

A. I cannot state exactly without reference to my 
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books, but I know that they have been clients since the 
early nineties. 


Q. 4. Has that concern been your client since the 
year 1895? 
A. Yes. 


Q. 5. And as such client you have attended to mat- 
ters for them in patent practice and patent law prac- 
tice during that period of time? 

A. Yes. 


Q. 6. I show you a group of papers or documents in 
a jacket or envelope, and ask you if you know what the 
same are? 

A. The papers in the jacket refer to a caveat in the 
name of Lamar Lyndon for some improvements in Elec- 
tro-Mechanical Water-Wheel Governors, according to the 
title on the jacket. This caveat was prepared in my of- 
fice. 

Q. 7. Can you state who, or what client, ordered the 
preparation and filing of this Lamar Lyndon caveat? 

A. My client, the York Manufacturing Company. 

Q. 8. Can you state from those papers when such 
matter was placed in your hands by that client? 

A. I ean only tell by the letters. 

Q. 9. Please refer to the same and state? 

A. I find in my office file of the caveat a letter from 
the York Manufacturing Company, dated July 28, 1899, 
and enclosing description and claims of Lamar Lyndon’s 
electro-mechanical water-wheel governor. 

Q. 10. And how does this date conform with the 
time you first took up this caveat matter, as near as you 
ean state? 
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A. I really can’t tell you. I know when the caveat 
was filed and I know that I turned over the prepara- 
tion of the case to a very competent patent agent in 
Washington at that time and now, Mr. J. S. Barker. He 
prepared the papers and they were filed from my of- 
fice. 

Q. 11. Please refer briefly to each of the papers 
and documents of this office file of yours in this Lyndon 
caveat matter, and state briefly what each of the same 
is and state when each was received by you and from 
whom, as far as you are able to state? 

A. I will mark these papers consecutively by red 
colored numerals. 

No. 1 is letter from York Manufacturing Company to 
me, dated July 28, 1899, and presumably received in due 
course of mail, enclosing description and claim of me- 
chanical water-wheel governor invented by Lamar Lyn- 
don of New York City. 


No. 2 is the description of that invention, dated New 
York, July 24, 1899, and used as the basis of the caveat. 

The paper marked No. 3 is blue print of the device 
described in the preceding paper, and said blue print was 
sent to me along with the description No. 2 by the York 
Manufacturing Company with their letter of July 28, 
nS 99, 

No. 4 is a drawing in lead pencil of the apparatus 
shown in No. 3, resembling it in many details. How it 
got into the file I don’t know, or from whom I received 
it. It probably came with the rest of the papers, but 
that is mere surmise on my part; I can’t remember after 
this length of time. 
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No. 5 is a letter addressed to me by the York Manu- 
facturing Company and dated Aug. 24, 1899. On read- 
ing this letter, which I have seen for the first time since 
1899, I find that the blue print marked No. 3 was enclosed 
in this letter, and therefore the lead pencil drawing No. 
4 must have been the one that was enclosed in the pre- 
vious letter of July 28th. This letter was received by me 
in due course of mail from the York Manufacturing Com- 
pany. 

Paper No. 6 is Mr. Barker’s letter to me, dated Aug. 
31, 1899, and sending the specification of the caveat which 
was filed. 

No. 7 is a letter dated June 14, 1900, and addressed to 
me by Lamar Lyndon, and received by me in due course 
of mail. 

No. 8 is a letter dated June 18, 1900, addressed to me 
by Lamar Lyndon and received by me in due course of 
mail. 

Papers marked No. 9, No. 10 and No. 11 I am not able 
to identify, excepting that they are in the jacket of the 
caveat records. 

No. 12 is a letter, dated June 11, 1900, addressed to 
me by the York Manufacturing Company, advising me 
that they were no longer interested in the Lyndon mat- 
ter, and this letter also was received by me in due course 
of mail. 

No. 18 is the jacket constituting my office file con- 
taining the papers 1 to 12, inclusive, relating to the 
caveat. 

Q. 12. Where has this jacket, marked No. 13, with 
the papers Nos. 1 to 12, inclusive, been from the date 
you first took up this caveat matter of Mr. Lyndon’s? 
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A. On the shelves in my office until delivered to 
yourself one week ago today and brought back to me in- 
tact this day. 

Q. 13. The York Manufacturing Company, you have 
referred to in your recent answers, is the same York 
Manufacturing Company you had previously referred to 
as being your clients since 1895? 

fave Ys, sir. 

Q. 14. And the Lamar Lyndon you have referred to 
in several of your recent answers is the same Lamar 
Lyndon for whom you prepared and filed a caveat in 
accordance with your testimony? 

A. Presumably; I never saw him and never met 
him. 

BY MR. BLAKESLEE: 

Complainant offers in evidence the jacket marked No. 
13 by the witness in his testimony, containing the sev- 
eral papers marked 1 to 12, inclusive, by the witness 
in connection with his previous testimony, in one group 
and as one exhibit, and asks that the same be marked 
upon the jacket ‘‘Complainant’s Exhibit Lamar Lyndon 
Bailey Caveat File’’. 

BY MR. WESTALL: 

The evidence is objected to as not the best evidence 
of the filing of the caveat and no proper foundation hav- 
ing been laid for the introduction of secondary evidence. 
BY MR. BLAKESLEE: 

In this connection we likewise offer in evidence a copy 
of the records of the United States Patent Office, duly 
certified by the Acting Commissioner of Patents, and per- 
taining to the expired caveat of Lamar Lyndon filed Oct. 
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13, 1899, for Improvements in Water-Wheel Governors, 
and ask that the same be marked ‘‘Complainant’s Exhibit 
Certified Copy Lyndon Caveat.”’ 

Q. 15. I now hand you, Mr. Bailey, this exhibit cer- 
tified copy Lamar Lyndon caveat, and call your attention 
to the drawing forming a part of this exhibit and ask 
if you are acquainted with the signature as it appears 
on the drawing under the inventor’s name? 

A. Itis my signature. 

Q. 16. As to the various signatures on the letters 
which you have discussed in your testimony appended 
to the corporate signature of the York Manufacturing 
Company, are you acquainted with those signatures so 
that you can state that they are the signatures of the 
parties purporting to have signed them? 

A. I know perfectly well that the letters came to me 
in due course of mail from the York Manufacturing Com- 
pany, and I know Thomas Shipley’s signature perfectly 
well. 

BY MR. BLAKESLEE: 

Counsel may cross-examine. 


CROSS-EXAMINATION BY MR. WESTALL. 


XQ. 17. Do you find in this jacket, purporting to 
contain the files relating to the Lamar Lyndon caveat, all 
the papers that were turned over by you to Mr. Blakes- 
lee, you say, a week ago? 

vi, Yes, as I remember. 

Wot rebiner ¢ On we). 
DISTRICT OF COLUMBIA: SS. 

A. M. PARKINS, being duly sworn, deposed and says 
that she is a eitizen of the United States and a resident 
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of Washington, District of Columbia, U. S. A., and is a 
shorthand reporter and Notary Public; that the forego- 
ing deposition of MARCELLUS BAILEY and the rec- 
ord in connection therewith was given and taken before 
and by me, stenographically and thereupon reduced to 
writing by me, at the office of Marcellus Bailey, Esq., Cor- 
ner of Fifth and F Streets, Washington, D. C., commenc- 
ing at the hour of three o’clock P. M. Saturday, May 29, 
1915; that the said Marcellus Bailey was duly sworn by 
me in accordance with law before the commencement of 
his said deposition; that the foregoing record is a true, 
complete and full record of the said deposition of the 
said Marcellus Bailey and of all proceedings had in con- 
nection therewith; that the exhibits offered in evidence 
in connection with the taking of said deposition were re- 
ceived and duly marked and certified by me as noted in 
the record; that I am not interested in the event of the 
litigation in the proceeding in which said deposition was 
taken and the proceedings had in any manner, nor do I 
represent either of the parties thereto, nor am I connect- 
ed with either of the parties thereto by blood or mar- 
riage or In any manner; and that the said deposition now 
certified by me, and the said exhibits duly certified by me, 
are now returned by me to I. Benjamin, Esq., Special 
Examiner in said proceeding’ at International Bank 
Building, Los Angeles, California; and that the com- 
plainant in said case was represented on the taking of 
said deposition and the proceedings in connection there- 
with by Raymond Ives Blakeslee, his solicitor and coun- 
sel, and the defendant was similarly represented by 
Joseph F. Westall, its solicitor and of counsel. 
(Signed) A M. PARKINS. 
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Sworn to and subscribed before me this 2d day of June, 


Ay De Oy: 


Ss . 


A J a ay, 
f\4 MrAryg CO1K 


CHARLES E. RIORDAN, 
Notary Public District 
of Columbia. 
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IN THE UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF CALIFORNIA 
SOUTHERN DIVISION. 


GEORGE J. HENRY, JR., 


Complainant. 
against in a ae 
CITY OF LOS ANGELES, 
Defendant. 


In Equity, No. A-87. 


Further proceedings on behalf of Complainant in re- 
buttal before Mary E. Woardell, Notary Public and re- 
porter. 

Met pursuant to adjournment at the office of Henry 
Escher, Jr., Esq., 26 Exchange Place, New York City, 
May 24, 1915, at the hour of two o’clock P. M. 

Present: Raymond I. Blakeslee, Esq., 

Solicitor and Counsel for Complainant; 
Joseph F. Westall, Esq., 
Solicitor and of Counsel for Defendant. 


It being found impossible to produce any witness under 
the stipulation and arrangement between parties in tak- 
ing further proof on behalf of complainant at this time, 
adjournment is taken by consent, as was likewise found 
necessary at York, Pennsylvania, this adjournment being 
taken until the hour of ten o’clock A. M., Tuesday, May 
25, 1915, at the office of M. KE. Woardell, 31 Nassau Street, 
New York City, New York. 


New York, May 20, 1915. 
Met pursuant to adjournment at the hour of ten o’clock 
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A. M. at the office of M. E. Woardell, 31 Nassau Street, 
New York City. 
Present: Counsel as before. 


Counsel for Complainant states that he has vigorously 
endeavored to secure the presence of the witnesses as 
pereibeohsimoiuniimesseseas per the list of witness incor- 
porated in the stipulation under which these proofs are 
being taken. He is unable to produce a witness at this 
time. To indicate what the condition is at present with 
respect to the attendance of such witnesses, Counsel for 
Complainant states that the prospective witness Henry 
C. Meyer, Jr., has only this last few minutes returned 
from out of town, and Counsel for Complainant was una- 
able to see him until the hour of 9:35 A. M., less than half 
an hour ago. He was in the midst of pressing matters 
which did not permit him to even discuss the question of 
testifying and his best promise was that he would talk 
with Counsel for Complainant over the phone tomorrow 
at noon and then arrange to testify. The prospective wit- 
ness Thorburn Reid was attempted to be located at 
Bloomfield, New Jersey, over the phone yesterday after- 
noon and was reported out and Counsel for Complain- 
ant has written him requesting an immediate communi- 
cation from him as to the time and place of taking his 
deposition. 

Counsel for Complainant attempted to interview Mr. 
Knight, a prospective witness, yesterday, but found him 
to be in Court, and so on. 

It will be necessary to adjourn these proceedings until] 
the hour of two P. M., and possibly further to adjourn 
them until the attendance of a witness can be secured. 
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In view of the uncertainty as to the definite hour sf 
proceeding as reflected in the above statements, it is 
agreed by Counsel that an adjournment will now be taken 
by consent until the hour of two P. M. this day, at this 
place, with the understanding that unless Counsel for 
Complainant phones Counsel for defendant at his Hotel 
by or before the hour of two P. M. this day to the con- 
trary, the adjournment shall stand over to the hour of 
10 A. M. tomorrow, May 26, 1915, at the same place and 
before the same officer. 


Met pursuant to adjournment and further agreement 
of Counsel before M. E. Woardell, at the hour of four 
P. M., May 25, 1915, in the office of Messimer & Austin, 
50 Liberty Street, New York City, New York. Present 
as before. 


HILLARY C. MESSIMER, a witness produced on be- 
half of Complainant in rebuttal, being duly sworn that 
the testimony he gave was the truth, the whole truth and 
nothing but the truth, testified as follows in answer to 
interrogatories put by Mr. Blakeslee: 


Q1. Please state your full name, age, residence and 


occupation? 

AN Hitars C. Messimer; age, 41; residence Montclair, 
New Jersey; member of the firm of Messimer & Austin, 
Attorneys at law, at 55 Liberty Street, New York City. 

Q. 2. Are you acquainted with Mr. Lamar Lyndon, a 
consulting engineer of the City of New York, New York, 
and the patentee of U. S. Letters Patent No. 695,220 for 
electro-mechanical water wheel governors? 

oa IJ am. 
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Q. 3. How long have you known Mr. Lyndon? 

A. I have known Mr. Lyndon since College days, 
some twenty to twenty-five years ago. 

Q4. Was it at Stevens or Cornell? 

A. At Stevens Institute. 

Q5. Have you attended to any matters for Mr. Lyn- 
don professionally? 

A. I have, yes. 

Q6. Have you ever done anything professionally for 
Mr. Lyndon in and about the subject matter and inter- 
ests pertinent to said U.S. Letters Patent No. 695,220? 

A. Yes. 

Q7. Briefly what in so far as you can state with con- 
siderations of privileged communication? 

A. In March 1910 Mr. Lyndon took up with me the 
question of the infringement of this patent by The Pelton 
Water Wheel Company and the Sturgess Engineering 
Department of the Ludlow Valve Manufacturing Com- 
pany of Troy, New York. I wrote letters to both of these 
concerns calling attention to the infringement and for the 
next few months I had correspondence with the Compa- 
nies, or their attorneys. 

Q8. You are referring now to The Pelton Water Whee} 
Company of San Francisco, California? 

A. I believe that is so, although my correspondence 
was with the New York office. 

Q9. Can you produce copies of any letters transmitted 
by you to these concerns? 

gee Jean, 

Witness produces copies of letters to The Pelton Water 
Wheel Company and Ludlow Valve Manufacturng Com- 
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pany, which purport to be dated respectively, March 24, 
1910, and March 30, 1910, and it is stipulated that the 
same may be copied into the record at this point as part 
of the testimony of the present witness, these copies be- 
ing reduced to a single copy because being identical in 
subject matter with the following exceptions: in the let- 
ter to the Sturgess Engineering Department, Ludlow 
Valve Mfg. Co., Troy, N. Y. under date of March 30th, 
in substitution of the words ‘‘which you are advertising 
in this week’s issue of the Electrical World’’ appearing 
in the letter to Pelton Water Wheel Company of March 
24th, appears the words ‘‘which you are putting out,’’ 
and only the full addresses of the respective letters being 
give, and both having been signed by the witness as at- 
torney for Lamar Lyndon. 


‘“March 24, 1910. 
The Pelton Water Wheel Co., 
90 West St., City. 
Gentlemen: 

My chent, Mr. Lamar Lyndon, has requested me 
to bring to your attention the fact that the water 
wheel governor which you are advertising in this 
week’s issue of the Electrical World is an infringe- 
ment of some of the claims of patent No. 695,220, 
granted to him March 11, 1902, particularly claims 
6 and 7. 

While Mr. Lyndon is not seeking for litigation, nev- 
ertheless he feels that he must protect his rights 
under this patent, and therefore I bring it to your 
attention in order that you may investigate the mat- 
ter and advise me whether you propose to discon- 
tinue the infringement or stand suit. 

I will of course give you a reasonable time to in- 
vestigate before I take action. 

Yours very truly, 
Hillary C. Messimer 
Mk Attorney for Lamar Lyndon. 


2578 George J. Henry, Jr., vs. 


Q10. Did you receive any response from either of 
these addresses to the letters so sent them? 

A. In the usual course of business I received a letter 
dated March 25, 1910, addressed to me at my office, 56 
Pine Street, my address at that time. This letter is signed 
by The Pelton Water Wheel Company, J. V. Kunze, 
Manager Atlantic Department. Under date of April 14, 
1910, I received a letter from Mr. Frank C. Curtis, of 
the firm of Mosher & Curtis, Patent Attorneys, at Troy, 
New York, saying that my letter of March 30, 1910, to 
the Ludlow Valve Manufacturmg Company had been 
turned over to him, and that he was investigating the 
meer. 


IT IS STIPULATED between Counsel that these cop- 
ies may be copied into the record at this point, unable in 
evidence with full force and effect as if the originals 
were produced, which likewise pertains to the copies 
heretofore spread on the record. 


THE PELTON WATER WHEEL COMPANY 
INCORPORATED 
HYDRAULIC ENGINEERS 


New York March 25, 1910 
Atlantic Department, 
West St. Building, 90 West St., 
Nem York, U2 5.4; 
J. Vielsuner Vier, 


Hillary C. Messimer, Esq., 
56 Pine Street, City. 


Dear Sir: 
We have your favor of the 24th and, in reply, 
_ would say that we were not aware that we were in- 
fringing on Mr. Lyndon’s patent. We will look into 


City of Los Angeles 2579 


the matter and advise you after we have made an 
investigation. 
Yours very truly, 


THE PELTON WATER WHEEL CoO. 


J. V. Kunze 
Manager Atlantic Dept.’’ 


MOSHER & CURTIS 
COUNSELLORS AT LAW, 
PATENTS AND PATENT CAUSES 
Rooms 303-305 Cannon Place 
Corner Broadway & Second Street 
Troy, N.Y. 
April 14, 1910. 


Mr. Hillary C. Messimer, 
New York City 
Dear Sir :— 

Your letter of March 30, 1910, to Sturgess Engi- 
neering Department of Ludlow Valve Mfg. Co., 
Troy, N. Y., has been handed to me for investiga- 
tion. 

I have been investigating this matter, and will re- 
port to you further as soon as I have completed the 
investigation. 

Very truly yours, 
Frank C. Curtis”’ 


Q1l. Did further correspondence ensue between you 
and these parties last referred to in this matter? 

A. Yes. On May 6, 1910, I wrote to The Pelton Water 
Wheel Company and called attention to the fact that 
they had had ample time to investigate the Lyndon water 
wheel governor patent and that I would be glad to hear 
from them in regard to it. On the same day I wrote a 
similar letter to Mr. Curtis. 

Witness produces copies of these letters, and IT IS 
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STIPULATED between Counsel in keeping with the 
above stipulation that copies of these copies may be 
spread on the record at this point. 


“May 6) fons 
Pelton Water Wheel Co., 
90 West St. City. 
Gentlemen: 

On March 24th I wrote to you in regard to your 
infringement of Mr. Lamar Lyndon’s Water Wheel 
Governor patent, and you replied that you would 
look into the matter and advise me after you had 
made an investigation. 

It seems to me that you have had time to come to 
some conclusion in this matter, and as Mr. Lyndon 
is objecting to the long delay, J must ask you to let 
me hear from you in regard to it. 

Yours very truly, 
Mk Hillary C. Messimer”’ 


‘‘May 6, 1910 
Frank C. Curtis, Esq., 
Broadway & 2nd St., 
bea. Nis Wee 
Dear Sir: 

On April 14th you wrote me that you were inves- 
tigating the Lyndon Water Wheel Governor patent 
referred to in my letter of March 30th to the Stur- 
gess Engineering Department of the Ludlow Vaive 
Manufacturing Company. 

I would be glad to hear whether you have reached 
any conclusion. 

Yours very truly, 
Mk Hillary C. Messimer’’ 


(Witness continuing) Under date of May 7, 1910 I re- 
ceived a reply from The Pelton Water Wheel Company 
by J. V. Kunze, Manager Atlantic Department and un- 
der date of May 9th I received a reply from Mr. Curtis. 
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Under date of June 9, 1910 I received a letter bearing 
typewritten signature of The Pelton Water Wheel Com- 
pany in regard to this patent, and under date of June 
22nd I received a letter from Mr. Curtis regarding the 
same matter. On June 24, 1910 I wrote to Mr. Curtis, 
and since that time have had no correspondence with 
either of the Companies or their representatives on this 
subject matter. 


Q12. Did any of this correspondence with these two 
concerns, to your knowledge, eventuate in any settle- 
ment of the claims of infringement made, or any other 
outcome satisfactory to Lyndon? 


MR. WESTALL: Counsel for defendant understood 
from the stipulation that was made that these letters re- 
ferring to this correspondence should be put in evidence, 
that all the correspondence showing completely the trans- 
actions concerning which the letters so written should be 
received, and unless this is done objection will be made 
that the correspondence is not complete and does not 
fully show the transaction. 


MR. BLAKESLEE: The stipulation relates to such 
correspondence as we wish to offer in connection with 
this deposition, and if it was good as to the whole it 
was good as to any part. We do not intend to encum- 
ber this record wholly with a large number of folios of 
correspondence which cannot establish any of the is- 
sues in the case, and are taking this deposition to show 
that the patentee Lyndon, assignor of the patent in suit, 
through the present witness, corresponded with and 
notified these various parties in respect to the patent in 
suit. These several letters have been open to the in- 
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spection of the Counsel for defendant and he is welcome 
to any information he may gather therefrom. 

A. J have no knowledge what happened after the 
date of the last letter that I mentioned. 

Q. 13. So far as your knowledge goes, did the cor- 
respondence referred to eventuate in any transaction 
between your client, Mr. Lyndon, and these parties, if 
you feel at lberty so to state? 

A. It is obvious from the correspondence itself that 
no settlement or anything else took place prior to the 
date of the last letter, and I have stated that I have 
no knowledge as to what happened subsequent to that 
date. 

Q. 14. Have you knowledge or records of any fur- 
ther correspondence with these parties, or with any 
other parties setting forth, or relating to, infringements 
of the Lyndon patent under consideration as enmanat- 
ing from your office or efforts? 

A. No. 


Q. 15. Did you make any further attempts to ob- 
tain recognition of the Lyndon patent subsequently on 
behalf of Mr. Lyndon? 

A. That would involve my looking through all of our 
correspondence files subsequent to July, 1910, to ascer- 
tain whether there were any letters; to the best of my 
recollection there were none. 

Q. 16. Were you retained or employed by Mr. Lyn- 
don subsequently to this period of 1910 to carry forward 
such matters? 

A. I was not. 


Q. 17. Now were you retained or employed by Mr. 
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Lyndon to commence any litigation under the Lyndon 
patent in question? 

A. I was never retained by Mr. Lyndon and I can 
hardly say that I was employed by him. Mr. Lyndon 
was doing quite a little expert work for me in connec- 
tion with patent cases for which he was being paid by 
my clients, and in addition to this I had taken a finan- 
cial interest in two or three of Mr. Lyndon’s inventions. 
He thought that his Pelton water wheel governor pat- 
ent was an important one and that it was being in- 
fringed. As a matter of friendship for Mr. Lyndon I 
took the matter up with these two concerns with the 
idea that a settlement might be brought about by cor- 
respondence, and that if no settlement was reached that 
Mr. Lyndon might at some future time be in a financial 
position to push litigation against these companies. 

Q. 18. Do you know of your own knowledge whether 
during the year 1910 Mr. Lyndon was financially able to 
commence and rigorously prosecute suits for infringe- 
ment of said Lyndon letters patent? 


A. To the best of my knowledge and belief he was 
not. 


CROSS-EXAMINATION BY MR. WESTALL. 


XQ. 19. When did you first represent Mr. Lyndon 
in any manner in notifying alleged infringers, or in car- 
rying on correspondence with relation to said patent? 

A. March 24, 1910. 

XQ. 20. And to your knowledge had any of this 
correspondence been carried on prior to that time? 

A. I have in my possession a letter from The Pel- 
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ton Water Wheel Company to Mr. Lyndon, dated in 
1908. This letter was furnished to me by Mr. Lyndon 
and it indicates that there had been correspondence 
prior to 1910. Further than this I have no knowledge. 

Witness produces such letter and IT IS STIPU- 
LATED that the same may be offered in evidence as of 
the date given and as signed by Edward L. Brayton, and 
having been written by said Edward L. Brayton to Mr. 
Lamar Lyndon, the patentee of the patent in suit, and 
mailed to him at the date of the letter, and the same is 
offered in evidence as Complainant’s Exhibit Pelton 
Company 1908 Letter. 

Letter dated March 20, 1908, received and marked 
‘*Complainant’s Exhibit Pelton Company 1908 Letter.’’ 

XQ. 21. When did Mr. Lyndon turn over the letter 
just referred to by you to you? 

A. He enclosed it with a letter to me dated May 18, 
1910. 

XQ. 22. To your knowledge did Mr. Lyndon ever 
institute suit against any of the alleged infringers of 
said patent? 

A. I understood that there had been a suit filed 
against the Allis-Chalmers Company prior to the time 
I had the correspondence which has been read into the 
record. 

XQ. 23. Where did you get that understanding? 

MR. BLAKESLEE: Object to the same as it calls 
merely for hearsay evidence and that unless it was 
within the knowledge of the witness, and he was in per- 
sonal touch with the suit or advised of its commence 
ment, pendency or prosecution, that the question calls 
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for merely a conclusion and guess and is entirely hear- 
say in nature. 

A. It is somewhat difficult for me to say how much 
actual knowledge I had as to such suit. How much 
was hearsay at that time and how much was recollection 
at the present time, I cannot determine in my own mind, 
all that I can say is that my recollection is that there 
was such a suit. 

XQ. 24. How did that suit terminate, if you know? 

MR. BLAKESLEE: Same objections. 

A. As far as I know the suit never did terminate. 

XQ. 25. Where was that suit instituted? 

MR. BLAKESLEE: Same objections. 

A. That I do not know. 

XQ. 26. When was that suit started? 

MR. BLAKESLEE: Same objections. 

A. That I do not know, except that it was a couple 
of years prior to the date of my correspondence. 

XQ. 27. Did Mr. Lyndon ever tell you that he had 
instituted such a suit? 

A. My recollection is that he did. 

XQ. 28. And did he ever tell you of the result of 
such suit? 

MR. BLAKESLEE: Same objections and as calling 
for a conclusion. 

A. I never heard of there being any result. 

XQ. 29. And will you say he never told you of the 
result in such suit? 

MR. BLAKESLEE: Same objections. 

A. Imean by my last answer that I have no recollec- 
tion of Mr. Lyndon or any one else ever telling me of any 
result of that suit. 
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XQ. 30. As the representative of Mr. Lyndon, and 
as attorney conducting the correspondence threatening 
other alleged infringers, were you not interested in 
knowing the status of that case, and whether or not it 
had terminated? 

MR. BLAKESLEE: Objected to as stating a con- 
elusion and also ealling for a conclusion, and not the 
proper method of proof and not cross-examination. 

A. Undoubtedly at the time of the correspondence 
I was quite fully advised of the situation; that, how- 
ever, was five years ago and I had not given this matter 
any thought for several years until a few hours ago 
when Mr. Blakeslee asked me to testify about these let- 
ters. At the present time my recollection as to the Allis- 
Chalmers suit is very hazy. I might even be mistaken 
that there actually was a suit. 

MR. BLAKESLEE: We ask that the answer be 
stricken out on each ground of objection made, and on 
further ground that the witness apparently has no per- 
sonal knowledge of any of the matters concerned. 

XQ. 31. Have you among any of the letters to 
which you have referred this afternoon, or among your 
files anywhere, any information by which you could 
determine definitely the title of the case, where it was 
commenced, or what the result of such suit was? 

MR. BLAKESLEE: Same objections, as not cross- 
examination, being apparently merely a fishing excur- 
sion. This question furthermore is manifestly not 
eross-examination, and also from the previous testimony 
of the witness does not come within his definite knowl- 
edge and the witness is notified that he need not answer 
the question unless so ordered. 
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A. So far as I am personally concerned I have no 
objection to answering your question, but as I under- 
stand that Complainant’s Counsel is instructing me to 
decline to answer this question until ordered to do so 
by the Court, I will, of course, follow his instructions 
and permit him to raise any question that he desires with 
the Court. 

Counsel for Complainant states that he has no objec- 
tion to any knowledge of the witness on this point being 
put in the record, but he does object to the record being 
uselessly extended where the testimony is not predicated 
upon knowledge, the witness having already testified 
that he has no actual knowledge that any such suit was 
ever commenced and that all he possesses is a mere fee- 
ble, semi-recollection that he was told something about 
some such suit. It being not proper cross-examination 
we object to the witness being burdened with any ex- 
haustive search of all his records in order to obtain veri- 
fication of this possible matter of dim recollection. 

Counsel for Defendant, in view of Counsel’s state- 
ment that he has no objection to the witness supplying 
any positive or definite knowledge, and his statement 
that his objection is mainly based upon the hazy nature 
of the witness’ recollection, we repeat the question. 

Counsel for Complainant: The witness has stated 
that he does not know whether any such suit was ever 
commenced, and we stand upon that answer as a proper 
predication of our instructions that he need not fur- 
ther testify along this line, unless so ordered. 

Counsel for Defendant: The question is directed to 
bringing out matters which will refresh the recollection 
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of the witness, in order that he may testify positively 
and definitely, and unless Counsel wishes to withdraw 
his statement that his objection was based merely upon 
the haziness of the witness’ recollection, I believe the 
question should be answered. 

Counsel for Complainant: The objection and state- 
ment are repeated. It is further stated of record that 
this testimony cannot in any measure be the best testi- 
mony for if any such suit was ever commenced, the rec- 
ord of the Court would be the best evidence, and the 
same are open to defendant, if he wishes to search them. 
This witness has said that he never had any part in any 
such suit. 

Counsel for Defendant suggests that if the witness an- 
swers the question he will obviate any objection as to 
the Court records by securing copies of the original rec- 
ords and introducing them in evidence, and the question 
is only aimed to give Counsel information which may 
enable the objection to be overcome. 

Counsel for Complainant: We will ask Counsel to 
pass on for further questions. 

Witness: I can only repeat that I am entirely willing 
to answer the question but feel myself bound by the in- 
structions of the Counsel. 

XQ. 32. If ordered by the Court to answer the 
question, will you say that you have among your files 
information which would enable you to answer the ques- 
tion? 

Counsel for Complainant: Same objection and state- 
ment to the witness that this is manifestly a mere repet- 
tition of the question. 
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A. Same answer. 

XQ. 33. Do I understand then that you decline to 
look into your files, or make any search in order to give 
information which would lead to the discovery of the 
record of this ease in which Mr. Lyndon brought suit 
against the Allis-Chalmers Company? 

Counsel for Complainant: Objected to as assuming a 
fact not testified to by the witness, namely, that any 
such suit was ever brought, and upon each of the objec- 
tions heretofore made, and furthermore objected to as 
having already been answered by the witness. 

A. No, I hardly meant that. I felt bound by the in- 
structions of Counsel not to answer the question. As 
far as searching my records is concerned I am entirely 
willing to do so. 

XQ. 34. Have you among the correspondence with 
The Pelton Water Wheel Company to which you have 
referred on your direct examination, any letter which 
refers to this suit against the Allis-Chalmers Company? 

A. No, except that in the letter of June 9th from The 
Pelton Water Wheel Company you refer to the fact that 
they had the matter of this infringement up with the 
Allis-Chalmers Company. 

XQ. 35. Have you any other letter received along 
about the time in which the suit was mentioned? 

A. Yes. 

XQ. 36. Will you please produce that letter? 

A. I have a letter dated May 20, 1910, from the 
Woodward Governor Company to Mr. Lyndon. This 
letter was turned over to me by Mr. Lyndon and I replied 
to it under date of May 24, 1910. In both of these let- 
ters the Allis-Chalmers suit is mentioned. 
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MR. WESTALL: The defendant offers in evidence 
the two letters referred to by the witness and assumes 
that the same stipulation with regard to their being 
copied in the record will be made. 


‘WOODWARD GOVERNOR CO. 
Manufacturers of 
Governors for Water Wheels 
240-250 Mill Street, 
Rockford, Tll., May 20-10. 
Mr. Lamar Lyndon, 
New York, N. Y. 

Dear Sir— 

In 1908, we had some correspondence with you in 
regard to your patent No. 695220. At that time you 
said that you had suit in Court against the Allis- 
Chalmers Co., for infringement of this patent. We 
would like to inquire whether this suit has been de- 
cided or settled in any way so that you now know 
whether your claims can be sustained. 

Very truly yours, 
WOODWARD GOVERNOR CO. 
Per E. E. Wea 


“May 24, 1910. 
Woodward Governor Co., 
Rockford, Ill. 
Gentlemen: 

Mr. Lamar Lyndon has turned over to me your 
letter to him of the 20th inst. 

Shortly after the suit was brought against the 
Allis-Chalmers Company on Mr. Lyndon’s patent 
No. 695,220, his relations with that company became 
such that the suit was not pushed. 

Recently Mr. Lyndon placed this matter in my 
hands for the purpose of bringing suits against two 
other concerns for infringing the patent, and these 
concerns are now looking into the matter with a 
view to determining what action they will take. 
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My instructions from Mr. Lyndon are that if 
these concerns do not make a prompt settlement, I 
am to proceed with the suits and push them to a 
speedy hearing. 
Yours very truly, 
Mk Hillary C. Messimer.”’ 


XQ. 37. Have you any other letters among the cor- 
respondence which you have referred to this afternoon, 
either among the letters actually mentioned, or other 
letters which refer in any way to said suit? 

A. No. 

XQ. 38. Do you know the attorney who represented 
Mr. Lyndon in the suit brought against the Allis-Chal- 
mers Company? 

A. I believe it-was Harold Binney, now deceased. 

XQ. 39. I understand you to say that you wrote the 
letter dated May 24, 1910, to the Woodward Governor 
Company in answer to their letter of May 20th, is that 
correct? 

A. That is correct. 

XQ. 40. I notice that you say in said letter that 
‘Shortly after the suit was brought against the Allis- 
Chalmers Company on Mr. Lyndon’s patent No. 695,220, 
his relations with that company became such that the 
suit was not pushed.’’ Will you please state what you 
meant by that paragraph? 

A. Some time about the year 1908 or 1909 Mr. Lyn- 
don entered into a partnership with Mr. Louis Duncan 
under the firm name of Duncan & Lyndon. Dr. Duncan 
was a very prominent electrical engineer and he was em- 
ployed very actively by the Allis-Chalmers Company as 
expert for them in their patent cases. It was because 
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of his partner’s relations with the Company, as I recall 
it, that he felt embarrassed to press his litigation against 
them. 

XQ. 41. Have you any definite knowledge that that 
was the case, or are you only surmising that that may 
have had something to do with his decision? 

A. My recollection is that that was what I meant by 
the statement in my letter. 

XQ. 42. And your recollection is positive is it upon 
that point? 

A. My recollection is positive that that is what I 
meant by the statement in the letter. I, of course, can- 
not say as to whether that was the reason why Mr. Lyn- 
don did not press his suit, but it is the reason he gave 
me and the reason I had in mind when I wrote that let- 
ter. 

XQ. 43. Did you ever examine the files of that case 
to see what was done, or did you ever see the answer 
that was put in by the Allis-Chalmers Company? 

A. Ibelieve I examined the answer in the ease. 

XQ. 44. Did you ever advise Mr. Lyndon to bring 
suit against the various parties with whom you corre- 
sponded relative to alleged infringement of said patent? 

A. JI did. 

XQ. 45. When you stated that to your knowledge 
Mr. Lyndon was not able financially to commence suits, 
you had not at that time in mind this particular suit to 
which you have referred, had you? 

Counsel for Complainant: Objection is made that the 
question is not based upon direct examination, and there- 
fore not proper cross-examination, because the question 
in direct was limited to the year 1910. 
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A. I had in mind that Mr. Lyndon at the time of our 
correspondence with these Companies, and after the 
failure to bring about any indication of settlement, was 
not in a financial position to indulge in the luxury of 
patent litigation. 

XQ. 46. You did not have any intimate knowledge 
of Mr. Lyndon’s financial condition at the time you have 
mentioned, did you? 

A. Yes, I think I did. I had assisted Mr. Lyndon 
financially in connection with some of his inventions. 

XQ. 47. And did you know what his income was? 

A. No, of course, I did not know what his income was, 
but the office of Duncan & Lyndon was in the same 
building as mine, and both Lyndon and Duncan were per- 
sonal friends of mine, and I knew in a fairly accurate 
way what business they were both doing. 

XQ. 48. You had no accurate knowledge as to how 
much money or real estate Mr. Lyndon had at any of the 
time during your acquaintance with him, and particu- 
larly the time about which you have testified? 

A. Mr. Lyndon is a genius; like all geniuses he is 
peculiar; he is either stone broke, or he is a millionaire. 
At this particular time he was stone broke; that is all I 
ean say as to his financial condition. 

XQ. 49. Did you ever know him at any time when 
he was not stone broke? 

A. Yes. 

XQ. 50. And when was that? 

A. I believe that for the last year or so he has been 
quite successful financially, althongh I have not seen 
as much of him as J did previously because 18 is not in 
New York much of the time. | 
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XQ. 51. Now you have referred to two letters, one 
of which was received by you on June 9, 1910, and the 
other was a letter received from Mr. Curtis in regard to 
the same matter, dated June 22, 1910: Will you please 
produce those letters? 

A. Yes. (Witness produces letters). 

Counsel for Defendant: We offer in evidence the two 
letters referred to by the witness and ask that they be 
copied into the record under the stipulation. 


“THE PELTON WATER WHEEL CO. 
INCORPORATED 


HYDRAULIC ENGINEERS 


Atlantic Department, 
West St. Building, 90 West St. 
New York, U. S. A. 
J. V. KUNZE, Mer. 


New York, June 9, 1910. 
Dictated J.V.K. 
Hillary C. Messimer, Esq., 
56 Pine St., City. 
Dear Sir: 

Referring to your letter of March 24th regarding 
Lamar Lyndon’s claim that we were infringing 
some of the claims of his patent No. 695220 dated 
March 11, 1902, and particularly claims 6 and 7: 
would say that we have investigated this matter 
very thoroughly during the past two years and have 
conclusive evidence that devices covering claims 6 
and 7 as specified in Mr. Lamar’s patent have been 
used since 1896, or practically 5 or 6 years before 
his patent was granted to him; furthermore, the de- 
vice which we use bears absolutely no resemblance 
to the device specified in his patent, and if Mr. La- 
mar would care to call at this office we will be very 
glad to show him some of the data which we have 
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on the subject. We took the trouble several years 
ago to have an investigation made abroad, and have 
also had the matter up with the I. P. Morris Co. and 
the Allis Chalmers Co. 
Yours very truly 
THE PELTON WATER WHEEL Co.”’ 


“FRANK C. CURTIS, 
Counsellor at Law, 
Patents and Patent Causes, 
Rooms 303-305 Cannon Place 
Corner Broadway & Second Street 
Troy, iN ee 
June 22, 1910. 
Mr. Hillary C. Messimer, 
New York City. 
Dear Sir :— 

I am not yet prepared to make final report of the 
investigation of the Lyndon patent 695,220, con- 
cerning which you wrote the Sturgess Governor 
Engineering Department of the Ludlow Valve Mfg. 
Co., of this City, March 30, 1910; but, in order that 
you may know that the matter is having my atten- 
tion, I would refer you to Figs. 1 and 2 of French 
patent No. 261,029 of October 24, 1896, and to Swiss 
patent No. 17,536, dated December 15, 1898. 

I presume you are aware that in the Sturgess 
Governor construction, the by-pass valve is not re- 
sponsive to movement of the gate in both directions, 
but merely to a closing movement of the gate where- 
in it differs from the Lyndon construction. 

I will write you further in the matter when I 
have completed my investigations. 
Very truly yours, 
Frank C. Curtis.”’ 


REDIRECT EXAMINATION BY MR. BLAKESLEE: 


RDQ. 52. You do not know of any time at which 
Mr. Lyndon was a millionaire, do you? 
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A. I, of course, was speaking figuratively. What I 
meant was that if Lyndon had any money at any time 
he showed it very plainly, but most of the time he was 
perfectly frank in admitting that he was broke. 

RDQ. 53. Did you ever know of him having suffi- 
cient funds at any time to prosecute the suit for j 
fringement of letters patent and carry it on fully and 
completely? 

A. I cannot say as to that. There were periods when 
I did not see Lyndon for several years at a time. 

RDQ. 54. But during the periods that you had any 
knowledge of Lyndon’s finances, did you ever know of 
his having sufficient funds to carry on such a suit? 

ACen NG: 

RDQ. 55. Of course he may have had but you did 
not know it? 


A. Yes. 
RDQ. 56. But you did not know it? 
A. No. 


RECROSS-EXAMINATION BY MR. WESTALL: 


RXQ. 57. You did not know at that time that he did 
not have sufficient funds to start suits, did you? 
A. I of course did not have positive knowledge on 
the subject. 
Hillary C. Messimer. 


Met pursuant to adjournment at the office of Mort- 
gage Realty and Investment Company, at the hour of 
10.45 A. M., May 26, 1915, before the same officer present 
as before. An adjournment was then taken by consent 


9597 «#22 add ‘Met at that place pursuant to ad- 
a journment at the hour of 11:15 A. M., May 21, 
ae 1915, before Lloyd Thompson, a master in 
r Chancery of the State of New Jersey, and 
duly authorized and commissioned to admin- 
ister oaths, 

Present as before.’’ 
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to the office of Earle A. Merrill, Esq., 121 Prospect / 
Street, Westfield, New Jersey. , 


EARLE A. MERRILL, a witness produced on behalf 
of complainant, in rebuttal, being duly sworn, testifies 
as follows in answer to interrogatories put by Mr. 
3lakeslee : 

MR WESTALL: Before proceeding with the exami- 
nation of Mr. Merrill, Counsel for defendant would like 
to have it appear of record that he was notified by 
Counsel for complainant on the way over to Westfield 
this morning that through inadvertence the witness 
Hillary C. Messimer, whose deposition was taken yes- 
terday, was not sworn. I should like now to ask the 
Notary or stenographer, Miss Woardell, whether or not 
that is a fact? 

By the Notary: It is a fact. 

Counsel for defendant states that inasmuch as it was 
the understanding of all the parties present, including 
the witness, that he was testifying under oath, and inas- 
much as the time is very limited and we have come a 
great distance to take these depositions, Counsel for 
defendant offers to stipulate that all the testimony or 
all the statements made by Mr. Messimer be considered 
as though they were properly sworn to, or that the 
deposition when transcribed be submitted to Mr. Messi- 
mer and he be permitted to swear to the truth of the 
statements there made, with the same force and effect as 
though he had been sworn before making the state- 
ments contained therein or giving such deposition. 

BY MR. BLAKESLEE: We do not agree in all re- 
spects with the statement of Counsel and the matter of 
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his proposed stipulation will be taken under considera- 
tion. 

BY MR. WESTALL: Do I understand Counsel for 
complainant to say that he does not wish to agree to 
such stipulation? 

BY MR. BLAKESLEE: The record speaks for it- 
self. 

BY MR. WESTALL: I will ask Counsel what his in- 
tention is in regard to the letters forming part of the 
deposition of Mr. Messimer, which it was agreed might 
be copied into the record. Is it Counsel’s decision that 
the witness having produced the letter and identified 
them, not being sworn, that such letters should not be 
considered as evidence? 

BY MR. BLAKESLEE: Counsel will take that mat- 
ter under consideration also. 

Q. 1. Please state your full name, age, residence 
and occupation, Mr. Merrill? 

A. Earle A. Merrill, Lawrence avenue, Westfield, 
New Jersey; 47; lawyer. 

Q. 2. Have you always resided in the City of West- 
field, New Jersey? 

A. It is a Town. No, I have resided here thirteen 
years. 

Q. 3. And before that time where did you reside? 

A. New York City. 

Q. 4. What was your ocenpation in New York City 
prior to removing to Westfield, New Jersey? 

A. For some years I had been manager of the New 
York office of McIntosh, Seymour & Co., engine build- 
ers. 
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Q. 5. Where was that concern located? 
A. Its works were at Auburn, New York. 


Q. 6. How long did you represent that Company in 
New York prior to removing to Westfield, New Jersey? 

A. I came here in 1902; about five years. 

Q. 7. During your representation of McIntosh, 
Seymour & Co. in New York, did you have any dealings 
with a concern known as the American Trading Com- 
pany? 

A. Yes. 

Q. 8. What did those dealings concern, briefly? 

A. The American Trading Company sold our en- 
gines in Japan and the transactions went through the 
New York office of McIntosh, Seymour & Co. 


Q. 9. Did you have any dealings with any one in 
particular connected with the American Trading Com- 
pany during those times? 

A. Prior to Mr. Lyndon’s taking charge of the en- 
gineering department I think our dealings were almost 
exclusively with Mr. Thomas Eddy. After Mr. Lyndon 
took charge they were sometimes with Mr. Eddy and 
sometimes with Mr. Lyndon. 


Q. 10. Who is the Mr. Lyndon you have referred 
to in your last answer? 

A. Lamar Lyndon, the engineer of the American 
Trading Company. 

Q. 11. When did you first meet Mr. Lyndon? 

A. Upon his return from Japan in the spring of 
1898. 

Q. 12. Do you know what he was doing in Japan? 

A. Only in a general way; he had charge, as I under- 
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stand it of the steam engine work for the American 
Trading Company. 

Q. 13. And how soon after his return from Japan 
in the spring of 1898 did you meet him? 

A. Probably immediately after his return as we 
were then negotiating for the sale of a number of en- 
vines to the Tokio Electric Light Company. 

Q. 14. Approximately what month would you give 
as defining the time mentioned in your last answer? 

A. I don’t think I could say more than it was in the 
early spring. We had, as I recall it, about six months 
in which to ship the engines and it is my recollection 
that the engines were shipped in the fall. 

Q. 15. How frequently did you meet Mr. Lyndon 
between the spring and fall of 1898? 

A. While the negotiations were in progress I prob- 
ably met him several times a week. Thereafter I prob- 
ably met him at least once a week, as I kept in elose 
touch with all the expert houses and I also met him not 
infrequently socially. 

Q. 16. And what was Mr. Lyndon’s position with 
the American Trading Company during these times? 

A. He termed himself engineer, but seemed to have 
entire charge of the Japanese export business in mechan- 
ical appliances. 

Q. 17. Do you remember anything about Mr. Lyn- 
don’s living arrangements or domestic arrangements 
during the summer of 1898? 

A. Yes, quite clearly. 

Q. 18. What do you remember in that connection? 

A. I recall that he brought back from Japan a great 
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many Japanese objects of art and curios, tapestries, 
vases, &c. In fact, his rooms looked something like an 
Oriental art dealer’s room. He had been accustomed 
to a number of Japanese servants and apparently found 
it difficult to adapt himself to living without servants, 
and often joked about his having to tie his own shoe- 
strings and brush his own clothes, &c. 

Q. 19. And his income at that time was limited, am 
I to understand? 

Counsel for defendant: Objected to as assuming 
something that has not been testified to by the witness, 
and as leading. 

A. Ido not know what his income was, but I do know 
that he had not been here long before he told me he must 
readjust his mode of life, because he was spending 
money too freely, and he thereafter moved to less ex- 
pensive quarters. 

Q. 20. What, if any, training and experience have 
you had in mechanical and technical lines? 

A. In college I specialized in physics. I was elec- 
trical engineer for the New York Edison Company and 
the Edison General Electric Company, and also took a 
year of Post-Graduate work in electrical and mechanical 
engineering at Cornell. I was electrical] engineer for a 
short period for J. G. White & Co. and the Pierson Mil- 
ler Engineering Company. Thereafter I took charge of 
the New York Office for McIntosh, Seymour & Co., and 
in that position was constantly in touch with electrical 
and mechanical work. 

Q. 21. During the summer of 1898 when you were in 
such frequent contact with Mr. Lyndon, did you ever 
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discuss with him general mechanical and electrical ques- 
tions and any matters of mutual interest? 

A. Yes, frequently. 

Q. 22. Did you ever discuss with him during that 
period of time the subject of water wheels and water 
wheel governors? 

A. Yes. 

Q. 23. How did you come to discuss these subjects 
at that time? 

A. Mr. Lyndon was of an inventive turn of mind and 
not infrequently discussed with me possible inventions. 
Furthermore, at that particular time, competition of 
water powers was increasing and as engine manufactur- 
ers we were interested in possibilities of water wheel 
control, and furthermore, difficulties were being met 
with in the parallel operation of synchronizing of alter- 
nators, and we were ourselves interested in the design 
of an engine governor which should meet certain rather 
difficult requirements, and some of these problems were 
much the same in the engine business as in the water 
wheel business. 

Q. 24. Do you remember any particular discussion, 
or the discussion of any particular matter pertaining to 
water wheel governing as occurring between yourself 
and Mr. Lyndon during this period of time, and if so, 
what? 

A. Mr. Lyndon was then at work on a device which 
should be auxiliary to the usual form of water wheel 
governor, and which was intended to make the opera- 
tion of the controlling gate valve sensitive, positive and 
accurate, these conditions not being properly met by ex- 
isting water wheel governors. 
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Q. 25. What did Mr. Lyndon disclose to you in this 
connection during this period of time mentioned? 

A. I would not term it a disclosure in the ordinary 
use of that term. We discussed the deficiencies in wa- 
ter wheel governors and various methods of overcoming 
their faults, and in particular a device which he seemed 
to think would revolutionize water wheel governing. 

Q. 26. Did he tell you about such a device? 

A. Yes, and made sketches and we discussed whether 
it would work or not, and whether it would be success- 
meor not. 

Q. 27. Please state, briefly, what Mr. Lyndon told 
you about such proposed water wheel governor, and 
what he said as to its proposed construction and opera- 
tion, and of course quote his language, if you are now 
able to do so; if you cannot do so, please give us a sum- 
mary of what he told you, following as closely as you 
ean his words. 

A. Iceannot give the language of my questions or his 
replies, our talks were too discoursive and intermingled 
with discussions of other matters. I recall clearly the 
purpose of his device and the general means he pro- 
posed to adopt to accomplish such purpose. 

Q. 28. Will you please then briefly state what the 
purpose was, and what such general means were, as told 
you by Mr. Lyndon at this period of time? 

A. The water wheel governor of that period depend- 
ed for its operation upon changes in speed, and these 
changes in speed might be induced by changes in loads, 
or changes in head or changes in the velocity of the wa- 
ter, or any combination of the above. On account of in- 
ertia problems it was very difficult to make a governor, 
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—in fact impossible, depending solely upon mechanical 
devices which should adjust the gate valve accurately 
to changes in load without overrunning or underrunning, 
as the case might be. As a result there would be wide 
changes in voltage and a considerable period would 
elapse before the controlling gate valve would be brought 
to the position required by the change in load. In fact, 
it often occurred that the valve would stop at a point at 
which the change in load had not been exactly compen- 
sated for and the speed and resulting voltage would 
therefore be too high or too low. Mr. Lyndon’s idea 
was that if he could overcome the inertia problems, the 
question of regulation would be immensely simplified. 
His idea was to provide a by-pass which should be elec- 
trically controlled. By means of this by-pass the inertia 
effects would be absorbed in the diversion of the water 
through the by-pass, in order to compensate for the 
change in load, and thereby leave the governing mechan- 
ism to control merely the change in speed. For this 
purpose it was necessary that the electrical control 
should be abnormally sensitive, and he intended to ac- 
complish this by driving a dynamo from the main shaft, 
which said dynamo should have the saturation of its 
fields below what is termed the knee of the curve. In 
this condition a very small increase in excitation due to a 
very slight increase in speed would greatly increase the 
output of the dynamo, and this output or current passed 
through certain solenoids, which in turn through a lever 
mechanism operated the by-pass valve. By this means 
the by-pass valve was opened instantly upon a change 
in speed. The main gate valve mechanism was then 
brought into operation and adjusted the opening of that 
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valve for the increased or decreased flow of water re- 
quired by the change in load, and thereafter the by-pass 
mechanism operated in such a way as to shut off the by- 
pass valve. This closing of the by-pass valve was grad- 
ual so that the inertia effects due to shutting off the 
water should not disturb the flow through the main valve, 
and was in turn controlled by a dash pot arrangement. 
Furthermore, this by-pass arrangement could be adjust- 
ed so that the time required for closing the by-pass 
could be varied and could be pre-determined when the 
by-pass mechanism was out of operation. The main 
valve controlling the main flow through the water wheel 
was practically locked in position. The general purpose 
was to make the position of the main valve determined 
by the change in load and speed, leaving the by-pass ar- 
rangement to take up the disturbing effects due to the 
inertia of starting or stopping a volume of moving 
water. I believe it also took care of variations in head, 
such variations affecting also the inertia problems. To 
do this the electrical device had to act quickly and posi- 
tively and throw the by-pass valve open quickly on the 
one hand, and on the other hand, must close the by-pass 
valve gradually. 

Q. 29. What was the direction of movement of the 
by-pass valve to be in respect to the movement of the 
water wheel gate when the water wheel gate moved to 
admit more water to the wheel, or when it moved to admit 
less water to the wheel? 

A. With an increase in load more water was re- 
quired to flow through the main valve, but the immediate 
effect of opening the main valve wider would be to reduce 
the power of the water wheel momentarily, because the 
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water would run away from the wheel before the inertia 
effect could be so far overcome as to permit the larger 
volume of water required to flow, so that when the load 
increased, as I recollect it, the by-pass valve would com- 
pensate for the temporary loss of water, and then in 
turn would compensate again for the inertia effect of a 
suddenly accelerated flow which would tend to increase 
the speed above that required by the increase in load. 
In other words, with an increase in load there might be 
a tendency first to decrease the speed below normal and 
then to inerease it above normal, and the by-pass ar- 
rangement was intended by working in the opposite di- 
rection to compensate for both of these effects, thus per- 
mitting the amount of water required by the variation 
in load through the main valve to be practically con- 
stantly effected without the disturbances incident to the 
starting or stopping of a large volume of water. The 
effect was as if the by-pass valve controlled a small 
auxiliary body of water which was so close to the water 
wheel that it was without inertia effects. 

Q. 30. And when the water wheel gates moved in a 
closing direction, what did the by-pass valve do with 
respect to this flow of water, which you have termed as 
auxiliary ? 

A. When the load decreased it was necessary to di- 
minish the flow of water through the main valve and to 
do this it was necessary to close the main valve, but be- 
fore this could be accomplished the water must be di- 
verted in order to instantly reduce the volume, and for 
this purpose it is my recollection that the by-pass was 
opened. 

Q. 31. And now when the water wheel gates moved 
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in an opening direction what did the by-pass valve do 
with respect to this auxiliary flow of water? 


A. In an opposite direction of course, the flow must 
be increased, and to instantly supply the amount of the 
increase the part of the water flowing through the by- 
pass must be diverted to the main valve. 

Q. 32. So that upon a closing movement of the 
gate there would be a subtraction from the flow to the 
water wheel gate by means of the by-pass, and upon an 
opening of the gate there would be an addition to the 
flow of water to the water wheel gate due to the move- 
ment of the by-pass valve controlling the flow through 
the by-pass, is that correct? 

A. Yes. I might add this: It is my recollection that 
this involved a constant small waste of water through 
the by-pass but that this was a small amount and con- 
sidered neglible. 

Q. 33. And after the by-pass valve had executed 
this initial inverse movement, or movement inverse or 
opposite to that of the movement of the water wheel gate, 
what transpired with respect to the by-pass valve? 

A. The speed control was so sensitive that the by- 
pass valve itself, being controlled by a dash-pot so that 
it would not overrun when the flow of water was such 
through the main valve as tokeep the speed within pre- 
determined limits just where it was before the change in 
load took place, the by-pass valve mechanism would be 
thrown out of operation by the balancing of a lever he- 
tween contacts. When between contacts no current was 
flowing, the by-pass valve was stationary and conse- 
quently the main valve was stationary. 


2608 George J. Henry, Jr., vs. 


Q. 34. And what was the effect of this dash-pot in 
its action upon the by-pass valve after it had performed 
its work in conjunction with the re-establishment of 
proper wheel speed? 

A. It was to control the time required in order to 
move the by-pass valve to the point at which the amount 
of water diverted to or from the main valve was just 
sufficient to compensate for the change in load. 

Q. 35. And after the speed of the water wheel had 
been restored, was there any restoration of this by-pass 
valve to any particular position? 

A. It is my recollection that it was necessary to the 
proper operation of the governor that the by-pass valve 
should always be in a position to operate in either di- 
rection. Consequently, it would have to return to a po- 
sition about midway between fully opened and fully 
closed. 

Q. 36. And did the dash-pot have anything to do 
with that? 

A. The dash-pot did not bring to it that position as 
I recall it, but did control the rapidity with which it 
came to that position for the purpose of preventing its 
running by. 

Q. 37. And did the dash-pot affect the rate of re- 
turn of the by-pass to its usual position? 

A. It could, and I think normally would, although 
the function of a dash-pot is often merely to absorb 
sudden shocks. 

Q. 38. This dynamo, changes in the potential of the 
eurrent of which affected the solenoid controlling the 
other parts of the governing mechanism, you have re- 
ferred to, being responsive to changes in speed of the 
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water wheel, were there any changes in such speed due 
to any cause whatsoever which would not produce gov- 
erning effects through the change in potential of such 
electrical energy? 

A. The dynamo depended on changes in speed and 
would not single out the cause for the change in speed. 

Q. 39. You have referred to the locking of the main 
gate after a certain governing action had taken place, 
what, if you remember, produced such locking of the 
main gate in the disclosure of Mr. Lyndon to you so dis- 
cussed? 

A. I do not remember the particular device, but 
when the by-pass mechanism was in equilibrium and the 
contacts were open, the main gate valve could neither 
be opened nor closed by its own governing mechanism. 

Q. 40. However, if a change in speed took place, 
would the governing action then work as it had worked 
on a previous change of speed? 

A. With a change in speed the by-pass mechanism 
first came into operation and this set in operation and 
controlled the operation of the main gate valve. 

Q. 41. And both such operations and controls were 
responsive to the solenoid pulls or changes in pulls 
which you have referred to? 

A. The control was exercised through the solenoids 
and they in turn controlled the lever arrangement which 
in turn determined what contacts should be made and 
when and for how long. 

Q. 42. And in what position was the main gate 
locked, as you have called it, with respect to the supply 
of water to the wheel necessary to hold the wheel at the 
proper speed? 
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A. The main gate valve would keep moving so long 
as there was a tendency to change the speed. When the 
flow through the main gate valve was such as to maintain 
this speed, the function of the by-pass valve ceases, the 
lever withdrew the contacts, the mechanism was thrown 
out and the main gate valve stopped at that point, and 
would not move again until a further change in speed 
operating through the by-pass mechanism had again 
caused the main gate valve to be either opened or closed 
as the case might be. 

Q. 48. And did the bringing of the wheel gate to its 
proper position resultant upon a change of speed in the 
water wheel produce, in effect, with respect to any tend- 
ency of the governor to overrun or to ‘‘hunt’’? 

A. Overrunning or hunting is caused by alternating 
excesses and deficiencies in the amount of water passing 
through the main gate valve. This excess or deficiency 
is much affected temporarily by the inertia effect of a 
volume of water suddenly started or suddenly stopped. 
In other words, with a given amount of water flowing 
through the head gate, the water wheel may run at a 
uniform speed. With the same amount of water on the 
average passing through the head gates there may be 
speed variations and hunting due to fluctuations in the 
speed of the water through the connecting pipes result- 
ing in inertia effects. This retardation and acceleration 
of this current of water may become synchronous, and if 
it does it is almost impossible to stop it, so that some 
method of controlling speed variation must be devised 
which does not depend upon the average water flowing 
in a given time. The function of this by-pass mechanism 
was to take care of this inertia effect, or hunting, or 
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pumping as it is sometimes called, as well as the varia- 
tions due to changes in load. 

Q. 44. And when the water wheel gate of the Lyn- 
don governor as disclosed to you in 1898, had been 
brought to a position in which you say it was in effect 
locked, what was that position with respect to the actua- 
tion of the water wheel at a proper speed without hunt- 
ing governor action? 

A. The main gate valve would stop at a point at 
which the amount of water passing through the wheel 
was sufficient to maintain the wheel at its proper speed 
at the then load. The by-pass valve could then be grad- 
ually moved to its neutral position and at the same time 
vary the flow through that by-pass valve without dis- 
turbing the flow through the main valve, because the 
movements was so slow that the inertia effects on the 
flow through the main valve were negligible. 

Q. 45. And did all this, or did it not prevent ovre- 
running of the governor or hunting? 

A. If the mechanism operated properly it would ab- 
solutely prevent hunting or over or under-running. 

Q. 46. And the parts of this governor operated did 
they, or did they not, automatically responsive to 
changes in speed of the water wheel, irrespective of the 
eause of such changes in speed? 

A. The change was automatic and depended upon 
changes in the speed of the water wheel shaft without 
reference to the particular cause for such change. 

Q. 47. Do you remember what kind of a by-pass 
valve Mr. Lyndon described to you as to be used in con- 
nection with the other features of this governor we are 
discussing ? 
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A. It was what we called a butterfly valve, which is 
simply a circular plate with a shaft across its diameter. 
This type of valve would be used because it is balanced 
in every position and gives a wide and rapid opening 
with little movement and can be closed without shock or 
jar. 

Q. 48. Is such butterfly valve always circular in 
form? 

A. Not necessarily; it conforms to the section of the 
pipe in which it is placed. I simply said circular be- 
cause I had in mind a cireular pipe, but the form should 
conform to the section of the pipe, and in fact that is not 
absolutely necessary as the shape may be varied if it is 
for any reason desirable that there should be a leakage 
past the valve through its closed position. 

Q. 49. And how if such butterfly valve is to become 
seated on the pipe without the provision of any specific 
seat other than the pipe inner surface, may or may not 
the butterfly valve be non-circular or not in conformance 
with the cross section of the pipe, and whether or not 
the water is entirely closed off or not when so seated? 

A. Ordinarily a butterfly valve is not a tight valve. 
The degree of tightness depends upon the design and 
skill with which the valve is made. Ordinarily a butter- 
fly type of valve is not used where more tightness is re- 
quired. 

Q. 50. So that the matter of design of a butterfly 
valve as to its geometric form may be applied in accord- 
ance with the nature of the service in which it is to be 
used, is that correct? 

A. Yes. 

Q. 51. In the use of such a butterfly valve is there 


City of Los Angeles 2613 


any frictional engagement between it and the pipe or its 
seat at any time when the butterfly valve is not home on 
its seat or the pipe? 

A. Except when seated a butterfly valve is perf .ctly 
free, except for the friction in the bearings. 

Q. 52. During Mr. Lyndon’s description to you of 
this governor mechanism for water wheels in the summer 
of 1898, did he, or did he not, make any sketches for you 
illustrative in part, or in whole, of such governing me- 
chanism ? 

A. I do not recall any specific sketch but from the 
very nature of the case we could not have discussed it 
intelligently unless we had made sketches and it is my 
recollection that I myself made sketches in discussing 
the matter with him. 

Q. 53. And that he made sketches also? 

A. Yes. . 

Q. 54. Do you know where any such sketches are at 
the present time? 

A. No, I don’t. 

Q. 55. Do you know whether or not it was Mr. Lyn- 
don’s custom to make sketches at that time in discuss- 
ing with yourself and others mechanical problems or 
constructions? 

Counsel for Defendant: Objected to as immaterial, 
incompetent and irrelevant. 

A. As I have said before, we frequently discussed 
inventions and illustrated them by sketches. 

Q. 56. Are you able at the present time to re-pro- 
duce any sketch or sketches which were made during Mr. 
Lyndon’s description to you of this water wheel gov- 
ernor? 
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A. I could not reproduce any sketch then made. 

Q. 57. You have had submitted to you, have you or 
have you not, a copy of U.S. Letters Patent No. 695,220, 
issued by the United States Patent Office, to Mr. Lyn- 
don for an electro-mechanical water wheel governor? 

A. Some time ago Mr. Lyndon sent or gave me the 
printed patent description issued by the Patent Office. 
Q. 58. That is a copy of the patent I mentioned? 

A. I suppose so. 

Q. 59. And how did the disclosure or description, 
claims and drawings of that patent compare with the 
water wheel governor which Mr. Lyndon disclosed to 
you in the summer of 1898? 

A. I don’t know that I made any comparative study. 
The impression it made was that he had obtained a pat- 
ent on fhe device which he had talked over with me. 

8), . In the summer of 1898? 

A. Yes. 

Q. 61. I now show you a blue print, concealing the 
identifying matter at the lower right hand corner, and 
‘ask you if there is any similarity or proper comparison 
between what is outlined therein, or shown thereon, and 
the water wheel governor which Mr. Lyndon described 
to you, with sketches in the summer of 1898? 

A. This seems to cover it substantially. 

Counsel for Complainant: We offer in evidence the 
blue print just submitted to the witness as Complain- 
ant’s Exhibit, Blne Print of Complainant’s Exhibit 
Lyndon Reproduction Sketch of his Dislosure Sketch of 
June and July, 198. 

Paper marked ‘‘Blue Print of Complainant’s Exhibit 
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Lyndon Reproduction Sketch of his Disclosure Sketch 
June and July, 1898. 


Q. 62. Now, you have referred to the general time 
or period of Mr. Lyndon’s disclosure or description to 
you of this water wheel governor as the summer of 1898, 
are you able to mention any month of that year prior to 
which such description and disclosure to you took place? 

A. It could not have been later than the early fall. 
I recall that the bicycle craze was then at its height, and 
sometimes in the evening Mrs. Merrill and I went down 
to see Mr. and Mrs. Lyndon on our wheels. I distinctly 
recollect that the weather was warm, and I would say 
that it was summer, rather than fall, but I cannot be 
positive in stating further than if in the fall it was the 
early fall. 

Q. 63. And before what month of the fall as an out- 
side limiting month, if you can so give a month? 

A. Ido not think I would want to state further than 
that it was probably not later than the last part of Sep- 
tember or early part of October of 1898, and it may have 
been and very likely was earlier than that. 

Q. 64. Was it before there had been any snow fall 
in New York City, do you remember? 

A. No, I can’t remember about that. 

Q. 65. Your recollection is, as I understand it, that 
it was warm fall weather, is that correct, and during 
the bicycling season? 

A. My recollection is general. J saw Lyndon as soon 
as he returned and frequently during the summer, but 
thereafter much less frequently. 

Q. 66. And it was during this more frequent meet- 
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ing that these disclosures took place as I understand? 

A. It was during these more frequent meetings that 
we discussed this particular invention, because I recol- 
lect sitting in his rooms with the windows open and that 
it was in the warm weather. 

Q. 67. As to the inertia effects in the pipe line, was 
there any object to be obttaned with respect to the effect 
of these inertia conditions upon the pipe line itself in 
the use of the water wheel governor Mr. Lyndon dis- 
closed to you as you have testified? 

A. It would reduce the mechanical strains upon the 
pipe line, if that is what you have in mind. 

Q. 68. And what results from such mechanical 
strains at times when improper governing took place? 

A. Straining of joints and possible rupture. 

Counsel may cross-examine. 


CROSS-EXAMINATION BY MR. WESTALL: 


XQ. 69. Are you sure that these conversations that 
you have had with Mr. Lyndon were not in the year 
1899, instead of 1898? 

A. I cannot state now further than as the result of 
what I recall from having looked up the matter previ- 
ously. At the time Mr. Lyndon spoke of the matter I 
worked back over certain events and came to the con- 
elusion that that must have been the year. 

XQ. 70. But you might possibly be mistaken as to 
the year, might you not, after so long a period? 

Counsel for Complainant: Objected to as not proper 
method of proof, not calling for a statement of facts. 

A. Ido not think I could be mistaken because I have 
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too distinct a recollection of Mr. Lyndon’s return and 
the circumstances attending my early talks with him and 
his housekeeping arrangements. 

XQ. 71. And have you consulted any records or 
any written memorandum of any kind which would en- 
able you to fix the date as 1898? 

A. No, I have not. 

XQ. 72. When did you see Mr. Lyndon last? 

A. JI don’t recall the date now, but it was last year, 
last fall. 

XQ. 73. Did Mr. Lyndon inform you about this case 
and tell you that you would be required to testify? 

A. He discussed the invention and said it had been 
sold and that some question had arisen concerning it 
which might lead to litigation. He asked me for an aff- 
davit which I gave, but said nothing as I recall it con- 
cerning my testifying in a suit. 

XQ. 74. Did he recall to your mind any events 
which enabled you to fix the date of his disclosures to 
you? 

A. He recalled events or they came up in our talks 
which helped to refresh my memory as to the date and 
as to the circumstances. 

XQ. 75. Did he give you a copy of the patent at 
that time? 

A. I don’t recall that he gave me a copy at that time, 
but I think he had a copy with him. 

XQ. 76. Did he show you and explain the workings 
of the device of that patent at that time? 

A. We discussed the matter generally and I gave 
him my recollection of the events and of our discus- 
sions. There was no attempt on Mr. Lyndon’s part to 
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suggest recollections or what might be called to prime 
me. It was simply a general discussion of events from 
the time he arrived in this country with the idea of my 
recolleeting as nearly as possible the circumstances and 
discussions. 

XQ. 77. You have stated that your understanding 
of the device which Mr. Lyndon discussed with you, was 
that it was a device auxiliary to the usual form of water 
wheel governor intended to make the operation of the 
gate valve sensitive, positive and accurate, these condi- 
tions not being met with in the existing water wheel gov- 
ernors. Will you please explain a little bit more fully 
what you meant by that statement? 

A. When I say sensitive, I mean a governor which 
should respond to slight changes in speed; when I say 
positive, I mean a governor which should cause the 
valve to move from a given position to the required new 
position positively and steadily; I mean by the use of 
the word accurate that when the valve comes to the new 
position it should stop its movement at approximately 
its final position. 

XQ. 78. What did you mean by the statement that 
the device was to be auxiliary to the usual form of wa- 
ter wheel governors? 

A. Perhaps I should not use the word usual. The 
governing mechanism was not itself intended to oper- 
ate the main valve but was to control the mechanism 
which did operate that main valve, and to a certain ex- 
{ent it displaced the regular governor, but I do not re- 
eall that it wholly dispensed with the use of a governor 
mechanism in addition to the by-pass mechanism. 

XQ. 79. It was then intended not as a complete gov- 


City of Los Angeles 2619 


erning mechanism to do away with the regular form of 
governor in use at that time, but merely an aid to more 
close governing, is that correct? 

Counsel for Complainant: Objected to as calling for 
a conclusion and not a statement of fact. 

A. It is difficult to say just where this mechanism 
stopped and what might be called the regular mechan- 
ism began. This device was intended to so far control 
the operation of the main valve and to so far supplement 
or displace the ordinary water wheel governor as to 
enable the operation of the wheel to meet certain con. 
ditions that the regular governor would not meet he- 
eause it was not sufficiently sensitive, nor sufficiently 
positive, nor sufficiently accurate. 

XQ. 80. What do you mean when you use the term 
ordinary or regular governor? 

A. Prior to the general use of dynamos the water 
wheel governor was rather crude; the ordinary mill 
practice did not require very accurate or sensitive gov- 
erning. With the advent of the dynamo there was an 
immediate demand for a better form of governor and 
numerous devices were invented to attain that result. 
This was one of the various devices thus brought into 
being and these devices more or less effected a revolu- 
tion in what I have called the usual or ordinary type 
of water wheel governor. 

XQ. 81. Please describe the usual and ordinary 
type of governor which you have mentioned as having 
been used at or about the time about which you have 
testified, 1898? 

Counsel for Complainant: Objected to as not cross- 
examination. 
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A. I am not sufficiently familiar with water power 
practice to be able to do this, and when I speak of this 
form of governor it is more in the sense of my general 
knowledge that the governor then used did not meet con- 
ditions imposed by electrical work. 

XQ. 82. Can you describe the salient features, or 
at least the principles of operation, of such regular type 
of governor as you have mentioned? 

A. JI would say in a general way that they depended 
upon centrifugal action and the flowing into governor of 
a mechanism which would open or close the main valve 
and that when the main valve had reached a position at 
which the speed required, then the governor would cause 
the gears to unmesh and the gate valve would remain 
stationary at that point. However, I do not wish this to 
be regarded as an accurate statement as I have never 
had anything to do except in a casual way with water 
power work. 

XQ. 83. And this electro-mechanical water wheel 
governor which you say Mr. Lyndon discussed with you 
in 1898, and the salient features of which you have 
stated were incorporated in the Lyndon patent in suit, 
was described to you and intended as you understand 
to be used in conjunction with and auxiliary to the or- 
dinary type of governor which you have described in 
your last answer, is that correct? 

Counsel for Complainant: Objected to as having al- 
ready been answered by the witness and as of mere- 
ly repetitious effect. 

A. My interest in the invention was in the control 
of the inertia forces and in the methods used to bring 
about that control. This was partly so because in our 


City of Los Angeles 2621 


steam engine work we had somewhat similar problems 
in fly wheel inertia effects, which at that time we were 
spending a great deal of thought over. I do not recall 
that I discussed with him the exact point at which his 
invention and the mechanism was connected to the par- 
ticular governing mechanism of the particular wheel to 
which it might be applied, and I therefore do not speak 
with any certainty as to whether the invention in ques- 
tion merely supplemented what I have called the 
ordinary governing mechanism, by which I mean a whol- 
ly mechanical governor, or whether it partly displaced 
same. 

XQ. 84. But you do mean to testify that whether it 
partly displaced the ordinary type of governor or not, it 
was a device intended to supplement and render more 
certain the operation, or at least the effects of such 
ordinary governor, do you not? 

Counsel for Complainant: Objected to as merely 
repetitious in effect, having already been fully testified 
to by the witness with great care. 

A. I do not mean to say that the invention was 
intended to supplement or displace any part of exist- 
ing governing mechanisms except in this way, that there 
were certain conditions which the usual governing me- 
chanism would not properly or adequately meet, and 
this invention was designed to so far control, or supple- 
ment, or aid that mechanism as the case might be as 
should be necessary in order to obviate those defects. 

XQ. 85. That is to say, that in a case where very 
close government, or in a place where very accurate 
governing was required, this device described to you by 
Mr. Lyndon, was intended to work in conjunction with 
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the ordinary type of governor in order to take care of 
those variations which the ordinary type of governor 
had been found unable to cope with, is that correct? 

Counsel for Complainant: Objected to as stating a 
conclusion, calling for a conelusion, not proper method 
of proof, and as being merely repetitious in effect and 
having been already and exhaustively testified about 
by the witness. 

A. TI eannot definitely say at just what point in the 
ordinary mechanism of that period the new mechanism 
was intended to attach, nor am I prepared to say wheth- 
er or not the old mechanism need be wholly or partially 
displaced but it is my recollection that the irvention 
as deseribed did not wholly displace existing methods. 

XQ. 86. That is to say, they were to be used in 
conjunction with the device described by Mr. Lyndon 
to you, if not physically attached, or connected with that 
device, at least in the same plant, is that correct? 

Counsel for Complainant: Same objections. 

A. Mr. Lyndon’s device did not go so far as to pro- 
vide the actual mechanism for operating the valve it- 
self. At least in so far as I recollect my discussion of 
his invention with him. It was purely, so far as I recol- 
lect, a governing mechanism and eontrolled the mechan- 
ical appliance for moving the gate valve. 

XQ. 87. Now, at that time in the fall of 1898, Mr. 
Lyndon’s ideas had not been fully crystallized into any 
definite mechanism, but he was endeavoring to gain 
ideas and was discussing the theory generally with vou 
previous to putting his ideas on paper, is that not cor- 
rect? 

Counsel for Complainant: Objected to as not eall- 
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ing for a statement of facts, merely stating a conclusion 
and calling for a conclusion, and as calling for mat- 
ters outside of the knowledge of the present witness, and 
not limiting the answer to the knowledge of the present 
witness, and as manifestly misleading, and an attempt 
to mislead the witness with respect to a definition of 
time as stated. 

A. I now recollect that Mr. Lyndon’s ideas had 
reached that point where he either had, or said he was 
about to take the matter up with some Water Wheel 
Company, I think in the Middle West, with a view to 
getting them to build a governor and try it out, and I 
have an indistinct recollect ,that he thereafter told me 
that he had made such an arrangement, or expected to, 
but in any event he was so far convinced of its prac- 
ticability that he intended to make a serious effort to 
have a governor made and tried ont in actual practice. 

XQ. 88. At the time of these discussions with Mr. 
Lyndon were you an electrical engineer, or had you 
completed your electrical technical education? 

A. I never had a degree as an engineer; I had at 
that time, however, been in electrical and mechanical 
lines for about eight years, and had had in addition to 
this experience my year of Post Graduate work at Cor- 
nell. 

XQ. 89. What was it in these descriptions by Mr. 
Lyndon and these discussions, that impressed you, if 
anything, as being new or out of the ordinary in devices 
of that kind? 

A. I don’t recall that I discussed with him especial- 
ly the patentability of the device. This whole question 


2624 George J. Henry, Jr., vs. 


of taking care of inertia problems in electrical works and 
especially in alternating current work was a very live 
and important subject at that time. All of the engine 
builders and certainly many of the water wheel build- 
ers were working on the problem, and consequently 
I took a very deep interest in it as it meant a good 
deal of money to the Company with which I was locat- 
ed if they could get up a governing mechanism which 
would meet some of the same conditions that Lyndon 
was trying to meet. 

XQ. 90. I don’t believe that you have understood 
the question. I will ask to have the question repeated. 
(Question repeated). 

Counsel for Complainant: The question having been 
repeated, we object to it on the ground that it is im- 
material incompetent and irrelevant, and that the testi- 
mony of the witness speaks for itself as to what was 
disclosed to the witness, and that the question of novelty 
is not to be considered at this time with respect to such 
disclosure, the defense in this ease having been closed. 

A. I do not know that that particular element im- 
pressed me. 

XQ. 91. Which elements? 

A. Of newness. The thing that I was interested in 
was that this seemed to be a method of meeting certain 
difficulties which at that time had not been met with any 
device that I had heard of, or in any water power plant 
with which I was familiar. 

XQ. 92. Now in the device that was explained to 
vou by Mr. Lyndon, what do you understand should be 
the operation of the main gate and the by-pass valve 
when an increase of load was put on the water wheel, 
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assuming that that increase should be maintained con- 


stant for some little space? 


A. The inerease in the load would decrease the speed 
of the water wheel below the point at which it should 
be maintained. In order to increase the speed of the 
wheel, it is necessary to admit more water through the 
main valve and for that purpose that valve must be 
opened. The problem is to open the valve in such a way 
and to such an extent that the increased amount of 
water shall effect the speed of the wheel without dis- 
turbanee from the inertia effect due to a sudden on rush 
of water due to the fact that momentarily water has 
been drawn away from the wheel faster than it flowed 
to it. For that purpose when the main gate valve opens 
the by-pass valve closes so that water is diverted 
through the water wheel and supplies the deficiency due 
to the increase in the load. When that deficiency 1s sup- 
plied then the by-pass valve gradually returns to its 
normal position, the amount of water flowing through 
there is so gradually increased that the inertia effect is 
done away with and the by-pass valve then returns to 
its normal position, the gate valve to the water wheel 
has been brought to a larger opening and the additional 
water required has been supplied without any appre- 
eiable disturbance due to conditions other than the 
ehange of load. 


XQ). 93. Suppose we will say, that a very excessive 
increase of load is placed on the water wheel and that 
load continues perhaps practically uniformly for a per- 
iod of five minutes, now please describe the position of 
the water gate and the by-pass valve during the five 
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minutes that the water wheel is carrying this increased 
load. 

Counsel for Complainant: While we do not object 
to any cross-examination which attempts to establish 
or discredit the recollection of this witness as to the 
facts concerning which he has testified, it is manifest 
that Counsel is attempting to entangle the witness by 
asking questions only to be asked of an expert, and of 
one familiar with the art in question generally. The 
witness has testified that he has not practiced in this 
art and therefore Counsel is attempting to make an 
expert of the witness when manifestly he cannot be 
made an expert of at least in this art. This kind of 
examination is Improper and does not im any way 
amount to proper cross-examination for the reasons 
stated, and we inform Counsel that if he insists upon an 
answer to this question, or any similar answers deal- 
ing with specific water wheel governing conditions over 
and beyond those entering into the discussion of the 
facts testified to by this witness, he is making the wit- 
ness his own, and we inform the witness that he need 
not answer this question, or any other similar questions 
unless he makes a definite arrangement with Counsel 
for defendant to testify on his behalf, at such compen- 
sation as they may arrive at, unless ordered so to do 
by the Court. 

Counsel for Defendant states that the question is 
directed to bringing out more fully the details of the 
alleged invention of Lamar Lyndon and its disclosure 
to this witness. Counsel for Complainant has gone 
fully into the theory of inertia effect of the water and 
has had the witness describe fully the theoretical work- 
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ing of the device which the witness has deseribed as hav- 
ing been disclosed to him and as being in substantial 
accordance with ‘‘Complainant’s Exhibit Lyndon Re- 
production Sketch of his Disclosure Sketch of June and 
July 1898’? and the witness has stated that the device 
disclosed by him was in substantial accordance with the 
Lyndon patent in suit. The question is strictly cross- 
examination upon facts which were brought out on the 
direct, and question is repeated, Counsel is notified that 
an instruction to the witness not to answer proper cross- 
examination questions will be made grounds for a mo- 
tion to suppress the entire deposition if the witness 
heeds the instruction of Counsel. 

Counsel for Complainant: Counsel’s remarks are 
purely argumentative and forbidden under the Rule and 
furthermore the question speaks for itself. If Counsel 
wishes to ask the witness whether Mr. Lyndon ever 
described to him certain conditions involving disturb- 
ances of load or speed conditions for five minutes, he 
may do so, but for him arbitrarily to assume such a 
condition invelving all of the minutae of action of a 
governor which such hypothesis does involve, is mani- 
festly improper when dealing with questions of fact 
relating to the disclosure of an invention by an invento~ 
to a recipient. We do not intend to have this record 
padded with a lot of semi-expert examination, and par- 
ticularly when there is no expert present. If Counsel 
wishes to ask questions directed to questioning the 
recollection of this witness and crossing his direct as to 
the disclosures of Mr. Lyndon he may proceed to do so, 
but we again notify the witness that he need not go into 
questions of expertation, or semi-expertation, and need 
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not answer the same unless instructed by the Court. 

A. That is a technical question that I do not feel 
qualified to answer as testimony. I have a clear recol- 
lection of the general purpose of the invention and of 
its general features but I am not prepared to state posi- 
tively how it would work in a particular instance. 

XQ. 94. You have described rather fully how the 
device explained to you by Mr. Lyndon operated, and 
you have spoken of the relative motions of the by-pass 
valve and the main water gate, do you mean by your 
last answer that you do not know, that you are not 
sufficiently expert, and that you have not a sufficient 
recollection to know how the main water gate and the 
by-pass valve operated upon an increase of load? 

Counsel for Complainant: Objected to as not proper 
cross-examination, not calling for a statement of facts 
and a mere attempt to mislead and confuse the witness 
and not proper method of proof. 

A. I have stated how the mechanism was supposed 
to operate in order to meet certain conditions in a gen- 
eral way, but it seems to me that is a different thing 
from going at length into a statement of what would 
happen under certain circumstances requiring the 
knowledge of an expert with respect to mechanism 
not involved directly in the invention im question. 

XQ. 95. I understood you to say on your direct 
examination that when an increased load was placed 
on a main water wheel that this in the device disclosed 
to you by Mr. Lyndon required an opening of the main 
water gate in order to supply water-to take up the in- 
erease load, is that correct? 

A, That is correct. 
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XQ. 96. Now when the main water gate opened 
to take up an increased load, if that load continued for 
some period of time, is it your understanding that the 
main water gate would stay open and so as to supply the 
increased water to take care of that load during its 
continuanee? 

Counsel for Complainant: Objected to as indefinite 
and incomplete and not proper cross-examination. 

A. There might be conceivable a minute change in 
load which could be compensated for by an adjustment 
of the by-pass valve but generally speaking variations 
in load are taken care of by variations in the flow of 
water through the wheel, supplied through the main 
pipe, and not by a diversion of the water from the by- 
pass so that ordinarily a change in load would be effect- 
ed by a change in the opening in the main gate valve. 

XQ. 97. And during the continuance of that in- 
crease of load this main gate would remain open so as 
to permit the increase of flow of water through it, would 
it not? 

Counsel for Complainant: Objected to as indefinite 
and incomplete. 

me CY es. 

XQ. 98. And still during this increased load, as- 
suming that it is a substantial increase in load and that 
it continues uniformly, the by-pass valve would coin- 
cidently close or partially close, and so remain, would 
it not in order to supply the increase of water to be used 
at the wheel, is that correct? 

Counsel for Complainant: Objected to as not proper 
cross-examination, as indefinite and incomplete and mis- 
leading. 
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A. The by-pass valve closes only long enough to sup 
ply to the wheel the deficiency in water until such time 
as the flow may be re-established in the main pipe in 
sufficient volume to both supply the increased flow 
through the main wheel and the waste which is attached 
as the butterfly valve eredually opens. The butterfly 
valve does not remain closed during the whole period 
of the inerease in the load, but simply closes for the 
time required and for the purpose of supplying the 
momentary deficiency. 

XQ. 99. Assuming that a 50% increase of load is 
placed on the water wheel and that that load continues 
for five minutes, and that the main water gate has op- 
ened sufficiently wide to take care of increase in load 
do vou mean to sav that the by-pass valve only opens 
momentarily, or only closes momentarily and then re- 
mains in its normal condition halfway open during the 
remainder of the five minutes of this increase of load? 

Counsel for Complainant: Same objections and ob- 
servations as made after putting of the previous ques- 
tion involving period of five minutes time. 

A. That would determine upon the adjustment of 
the by-pass valve and dashpot. It might conceivably 
return in a few moments, or it might be so adjusted 
as to return to its normal position onlv after a consider- 
able period, but that does not affect or influence the 
theory or purpose of the invention, but is merely a ques 
tion of adjustment. 

XQ. 100. If a 50% increase in load is placed on the 
wheel considerably more water would be needed to 


maintain the speed constant, would there not? 
i Yes, 
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XQ. 101. And if the by-pass valve remains in its 
normal half open position after momentarily closing, 
there would be no increase in water to supply the wheel, 
would there, and therefore the device described to you 
by Mr. Lyndon in 1898 could not under those conditions 
maintain the speed constant or take care of variations 
of load? 

Counsel for Complainant: Objected to as being a 
self-answering question and based upon impossible hypo- 
thesis, inasmuch as it assumes a change in position of 
the water wheel gate valve which must in effect produce 
a difference in flow of the water to the wheel. 


A. In the first place it does not follow that the but- 
terfly valve must necessarily entirely close, irrespective 
of the amount of variation in the load. Whether it does 
or does not, I do not know, but it does not necessarily 
follow that it should or will. In the seeond place, de- 
ficiency in speed is a mere relative term, and greater 
variations are always expected and allowed for and per- 
mitted with large variations in load than with small 
variations in load. In the third place, for the very pur- 
pose of absorbing large and sudden fluctuations some 
form of inertia absorbent is usually provided, and in 
such eases the effect of this invention would be not to 
entirely displace such inertia absorption but to decrease 
the amount necessary to accomplish a given purpose. 

XQ. 102. By inertia absorption you mean for in- 
stance the old form of air chamber with which pipe lines 
are frequently equipped, is that correct? 

Counsel for Complainant: Objected to as not proper 
cross-examination. 
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A. T have not in mind any particular device or mech- 
anism. I simply mean any arrangement which will ab- 
sorb inertia effects. 

XQ. 103. You mean to say that with the device dis- 
closed and described to you by Mr. Lyndon, some form 
of absorbent is needed? 

A. No I don’t mean to say that at all. 

XQ. 104. Then it is not your understanding or 
your recollection of the device said to be described to 
you by Mr. Lyndon in 1898, that such device was capable 
of taking care of continued increases of loads and main- 
taining a constant speed? 

A. On the contrary, the device would seem to be 
capable of taking care of repeated increases or decreases 
of load without limit. So far as constant speed is con- 
cerned, that is a relative term. Any speed within the 
limits of proper operation 1s called constant speed or 
uniform speed for that particular machine. Any gov- 
erning device depending upon variation in speed for its 
operation can only operate upon a change in speed, so 
that uniformity of speed must be understood, as it al- 
ways is in engineering circles, as within pre-determined 
or prescribed limits. 

XQ. 105. JI wish you would explain a little more 
fully what you mean by inertia absorption as used in 
a preceding answer. 

A. It often happens that in a governing device in 
proportion as it is more sensitive it becomes unstable, 
and it is therefore often from a mechanical point of view 
preferable to absorb some of the elements of change in 
some other mechanism than the governor in order to 
relieve the governor. Whether it shall or shall not be 
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done is merely a question of the class of work or ex- 
pedieney as the case may be. 

XQ. 106. Will you please describe some of the 
forms of such inertia absorbents? 

A. In the work with which I am most familiar the 
usual form is a fly wheel. 

XQ. 107. And what did you mean by the use of the 
term inertia absorption as applied to a water wheel 
eovernor, or to a pipe line? 

A. It might be a fly wheel or it might be a supple- 
mentary air chamber, or it might be a combination of 
both. There may be other devices in water wheel prac- 
tice with which I am not familiar. It is not a question 
of device but it is a question of absorbing the inertia 
effects by some means. 

XQ. 108. And your understanding of the device 
deseribed to you by Mr. Lyndon in 1898 was that it 
would not wholly dispense with some sort of such an in- 
ertia absorbent, or at least it would not render the in- 
eorporation into a plant of some such means unwise 
or unnecessary, is that correct? 

A. That does not necessarily follow. It depends up- 
on what you want the governor to do and whether you 
choose to impose more or less work upon the gover- 
nor. It is quite practicable in the line of work with which 
J am familiar to build an engine without any fly wheel 
whatever but that is not customary practice. But the 
fact that it is not customary practice does not affect the 
question of the capacity of a governor tu take care of 
speed fluctuations if it is so desired without the use of 
the fly wheel. 

XQ. 109. You mean to say that it would he possible 


2634 George J. Henry, Jr., vs. 


under your understanding and recollection to use such 
a device without some inertia absorbent, but that you 
beheve that the proper practice would be to have some 
such device connected with the plant, is that correct? 

Counsel for Complainant: Objected to as not proper 
cross-examination. 


A. What the proper practice is in water wheel work 
I do not know. My impression is that there are a great 
many water power plants in this country which depend 
solely upon the governor mechanism and with good 
results. 


XQ. 110. In ease of severe and continued increases 
of load, is it your understanding that the inertia form 
of governor which you said under your understanding 
was to be used as auxiliary to the device explained to you 
by Mr. Lyndon, was to be relied upon to take care of, 
partially at least, such increases of loads? 


Counsel for Complainant: Objected to as misleading 
and improperly quoting the testimony of the witness, 
and as not proper cross-examimation. 

A. I don’t know whether it was so intended or not. 
Of course mechanically it is quite possible to throw ail 
the burden practically on the auxiliary governor, or 
merely to have it take up fluctuations beyond a certain 
predetermined amount leaving the lesser fluctuations to 
be taken care of by an auxiliary or other or primary 
governor, as you may choose to term it. This is wholly a 
question of design and formation and has nothing to do 
with the general theory of the by-pass arrangement. 

XQ. 111. Is it your understanding that the by-pass 
of the device explained to you by Mr. Lyndon in 
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1898, was to be of sufficient cross section to take care 
of all changes in load? 

A. Ido not know that that was discussed. It would 
not be necessary to discuss it because that would be 
simply a case of design and application. I can see no 
reason why it should not take care of all the fluctuations 
if so desired. On the other hand, I ean see that for 
certain classes of work it would make a lighter and 
cheaper governor desirable if it merely took care of 
certain fluctuations, and I can also see that it might be 
desirable to so design it that it would merely be sup- 
plementary to existing governors in order to make it 
easier and cheaper of application. These are practi- 
eally all mechanical and commercial questions not af- 
fecting the theory or operation of the by-pass mechan- 
ism itself. 

XQ. 112. In ease of a long continued increase of 
load, 1s it your understanding that the device would so 
operate as to throw a sufficient amount of water on the 
wheel continuously during the increase of load to take 
up that load? 

A. Do you mean a load gradually increasing over a 
period, or a load increased and then staying increased 
over a period? 

XQ. 113. I mean a load increased and maintained 
constant during a period. 

A. The by-pass mechanism simply operates during 
the time required to bring about stable conditions. As 
soon as stable conditions are established the by-pass 
mechanism ceases to operate and returns to its normal 
condition ready to take care of any other variation when 
and as it occurs. 
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XQ. 114. Assuming that the load has increased, 
say 50%, and is maintained constantly increased for a 
period of some minutes, is it your understanding that 
the main gate opens widely enough to throw sufficient 
water on the main wheel through the main gate to taks 
eare of the increase of load, and that the by-pass closes, 
or partially closes, so as to supply that increase of water 
which has previously been wasting through the by- 
pass? 

Counsel for Complainant: Objected to as having al- 
ready been testified to by the witness, and indefinite, 
incomplete and misleading and not stating any possible 
working condition, inasmuch as witness has testified that 
the by-pass returns to its normal or usual position after 
stable conditions have been produced in the pipe line, 
and has repeatedly testified that the by-pass action is 
only for the purpose of initiating such stable conditions, 
and furthermore that the change in gate position must 
necessarily produce a change in flow of water to the gate 
responsive to the increase of load upon the wheel. 

Counsel for Defendant: Objected to as being argu- 
mentative and as an endeavor to coach the witness, and 
the question is repeated. | 

Counsel for Complainant: The witness has so repeat- 
edly testified on this point and the question is so mani- 
festly absurd on its face, that we wish to point out these 
points imperatively at this point in the record. 

A. A mechanism can be adjusted to do a great many 
things— 

XQ. 115. Iam not asking how the mechanism might 
be adjusted, I am asking you whether or not your un- 
derstanding is as set forth in the question. 
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Counsel for Complainant: We object to the inter- 
ruption of the answer. The question is so manifestly 
absurd that it is apparently impossible of any answer, 
and the Counsel can with the best grace let the witness 
do the best he can with it. 

A. I do not know that we discussed what might be 
the capabilities of this mechanism in the way of what 
might be termed ‘‘freak’’ regulation. It is possible that 
the mechanism might be so adjusted as to remain in the 
closed or partly closed condition after the gate valve 
had been adjusted to deliver the increased flow neces- 
sary to meet the increased demand of the load, but such 
a condition would seem to impair the usefulness of the 
governor, and I would not suppose that ordinarily it 
would be so adjusted, but that is a mere academic ques- 
tion. 

Counsel for Complainant: The question, in view of 
all objections and the answer of the witness, is moved 
to be stricken out as not proper cross-examination and an 
invasion of the field of academic expertation, and we 
notify Counsel that we shall instruct the witness not to 
answer further questions of this sort that are not proper 
eross-examination, not within the realm of proper fact 
consideration, unless the witness is ordered so to do by 
the Court. 

XQ. 116. You have stated that when an increase of 
load was thrown on the water wheel, an increase of 
water was needed to compensate or take up that load, 
and in order that more water might be supplied to the 
wheel the main water gate opened more widely, is it your 
understanding that the main water gate would remain 
open during the time during the continuance of this in- 
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crease of load in the device described to you by Mr. 
Lyndon in 1898? 

A. Irrespective of any governor the gate valve must 
remain at such degree of opening as will permit the 
necessary amount of water to pass through with the 
head which is available. 

XQ. 117. And is it vour understanding of the con- 
struction said to be described to you by Mr. Lyndon in 
1898 that when this main gate opened and remained 
open during the continuance of an increase of load that 
the by-pass valve closed coincidently in order that the 
water which had theretofore been wasting through the 
by-pass might be thrown on the wheel to take up the in- 
crease of load? 

A. The immediate effect of an inerease in load is to 
increase the demand for water, and if the load is im- 
posed with sufficient suddenness the water will flow 
through the wheel momentarily faster than it can be 
supplied through the pipe line. After a certam period, 
depending entirely upon local conditions, the flow of 
water in the pipe line will be re-established in such a 
wav as to compensate for that increased load. During 
this period which will vary with local conditions and 
with the conditions of load, the by-pass valve so operates 
as to supply the deficiency, and when that deficiency is 
supplied the by-pass valve gradually returns to its nor- 
mal condition and the wastage of water continues. 

XQ. 118. So that if a load is thrown on the wheel 
and that load continues for some minutes, the deviee de- 
seribed to you by Mr. Lyndon would not operate to close 
the by-pass so as to throw an increase of water on the 
wheel during the continuance of that load, but it would 
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only close momentarily and then it would gradually seek 
its normal position, is that correct? 

A. Generally speaking, yes. It is not a question that 
ean be answered absolutely because the conditions of 
flow and the conditions of inertia are such that there is 
a gradual readjustment involving a number of factors, 
and the most that can be said is this, that the momen- 
tary deficiency is supplied by a diversion of the water 
from the by-pass, and that gradualiy as the increased 
flow is established through the pipe, the by-pass vill re- 
turn to its normal position, and the condition of return- 
ing to its normal position is a necessary part of the pro- 
cess of establishing the increased flow through the pipe, 
and is the condition of absorbing or diverting or de- 
stroying the inertia effect which would ordinarily accom- 
pany such increased flow through the main pipe if it 
were not for its diversion through the by-pass opening. 
Conversely, when the load is decreased the opposite ef- 
fects take place. 

XQ. 119. Now, then, it is your understanding of the 
device described to you by Mr. Lyndon in 1898, that the 
increase of water needed at the wheel is not supplied 
from the water that has been previously wasting 
through the by-pass by the closing and staying closed of 
the by-pass valve during the period that the water is 
needed at the wheel? 

Counsel for Complainant: Objected to as having been 
already, and a great number of times, answered by the 
witness, who has stated clearly, fully and_ positively 
that the by-pass acts to produce stable conditions of 
flow, whereupon the stable conditions of flow take care 
of the needs of the wheel, and the by-pass then goes 
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home to its normal position after its work. This ques- 
tion has been so thoroughly discussed on every side and 
beyond any notice or present deposition, we object to 
further cramming the record with such discussion. 

A. The purpose of the by-pass valve is to supply a 
momentary deficiency, or to provide a discharge for a 
momentary excess, but it has no other function so far 
as I understand it. 

XQ. 120. But suppose this governor is used or at- 
tempted to be used, not as an auxiliary or in connection 
with the ordimary governor, but is depended upon en- 
tirely to take care of all variations of lpad, in other 
words, to perform all the governing factuations of a 
hydro-electric plant? : 

A. I know of no mechanical or electrical limitation 
upon its use for that purpose, if it were so desired. 

XQ. 121. Now, if it is depended upon entirely for 
such purpose, and if an increase of load, say for exam- 
ple 50%, is placed upon the water wheel, and the water 
wheel gate opens more widely to permit the increased 
flow, please state where the water to supply this in- 
crease will come from? 

Counsel for Complainant: Objected to as having 
been again and again answered, the witness having 
stated that the gate opening when a further demand is 
made for water, supplies in its opening such further 
water, that is what the gate is there for and must be 
obvious without further discussion and has nothing 
whatever to do with the proper cross-examination of 
this witness, and we are going to call a halt right here 


upon any further examination along this line, and in- 
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form the witness he need not answer any further ques- 
tions unless ordered by the Court. 

Counsel for Defendant: Counsel objects to the testi- 
mony by Counsel for complainant. If the witness would 
directly answer the questions instead of encumbering 
the record with statements of assumed other things not 
within the strict auswer of the questions we would be 
through very shortly. 

A. Assuming a sufficient quantity of water to meet 
all the requirements of load, the governor has nothing 
to do with supplying water. The amount of water flow- 
ing to the wheel is controlled entirely by the main gate 
opening, and it is merely the main gate opening that is 
controlled by the governor mechanism. The only thing 
that the by-pass mechanisin does is to divert water tem- 
porarily from one direction of flow into another direc- 
tion of flow. ; 

XQ. 122. And so that your understanding is that 
the by-pass valve only closes temporarily and then re- 
turns to its normal half-open position upon an increase 
of load no matter how excessive, or how long continued 
that increase of load will be, is that correct? 

Counsel for Complainant: Objected to as assuming 
facts not testified to by the witness, namely, the normal 
position of the by-pass. 

A. The term momentarily is relative. The by-pass 
valve will either be in motion or closed until the neces- 
sity for the mechanisin operating has passed, and the 
valve will then return to its normal position, but I do 
not understand that it is intended that the by-pass valve 
shall be continuously or permanently closed for any con- 
dition. 
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XQ. 123. Your understanding is not then that this 
by-pass valve will remain closed, or nearly closed, dur- 
ing the continuance of an excessive increase of load eon- 
tinued for some minutes in order that the water which 
has been wasting through the by-pass, may be thrown 
on the wheel continuously during the time that it is 
needed on the wheel? 


Counsel for Complainant: Objected to as repetitious 
and having been testified to fully in at least ten differ- 
ent answers in this cross examination. 

A. It is conceivable that the governor might be ad- 
justed to meet that condition if it were made a require- 
ment, but I would consider it an unusual requirement, 
and as one impairmg the usefulness of the governor, 
nevertheless, I can see no reason why that could not be 
accomplished with this governor if it were for any rea- 
son desirable. 

XQ. 124. And your understanding is of the device 
explained to you by Mr. Lyndon in 1898, that it was not 
intended to be adjusted to operate as described in my 
last question, is that correct? 

A. I do not recollect that we went so far into details 
as to discuss every specifie condition. It was merely the 
general purpose and its adaptability to meet certain ac- 
knowledged defects and shortcomings in existing water 
wheel governors. 

XQ. 125. What do you understand was to be the 
normal position of this by-pass valve? 

Counsel for Complainant: Objected to as calling for 
a conclusion with respect to the word normal. 

A. Such position as would give the mechanism a rea- 
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sonable range for either an increasing or decreasing 
load. 

XQ. 126. And what would that position be? 

A. I don’t know that you can say positively that it 
would necessarily be in any fixed position for all eondi- 
tions. In some cases it might have one position if the 
normal fluctuations were sudden in the way of an in- 
crease but slow in the way of a decrease of load, while 
under other circumstances it might be another position 
if the ordinary course of events was a gradual increase 
in a load and a sudden throwing off of a load. 

XQ. 127. So that you understand that the normal 
position of the by-pass valve might be adjusted so as 
to be completely closed during normal operations, is that 
correct? 

A. JI won’t attempt to state any particular place at 
which it should be located for any particular purpose, 
as I am not sufficiently familiar with the actual con- 
struction of the actual requirements. I simply state that 
as a general proposition the two conditions of sudden 
increases with slow decreases, and slow increases with 
sudden decreases exist, and it might be desirable to meet 
those conditions by a different so-called normal posi- 
tion of the valve. 

XQ. 128. So that there might be conditions you say 
where the normal condition of this valve would be com- 
pletely closed, is that correct? 

A. I would say that theoretically such a condition 
might be possible, but practically it would be extraordi- 
nary. 

XQ. 129. Will you please describe a_ theoretical 
condition which would make that a proper adjustment? 
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Counsel for Complainant: We object to going into 
theory any further in this matter. The witness is testi- 
fying in this case of certain facts, particularly about 
facts which were disclosed to him, and it does not make 
any difference how far the theoretical conceptions of 
this witness are illumined by the reception of such facts, 
and we positively refuse to allow the witness to answer 
this question, or any similar questions unless instructed 
by the Court. 

Counsel for Defendant again reminds Counsel for 
Complainant that failure of the witness to answer 
proper cross questions concerning the operation of the 
device said to be disclosed to him by Mr. Lyndon in 1898, 
may be made the ground for a motion to suppress the 
deposition. This question is clearly proper cross-ex- 
amination on the disclosures and the descriptions made 
by the witness on his direct examination. 

Counsel for Complainant: Counsel should know that 
no such motion to suppress can be predicated upon any 
such instructions to the witness, and if he wishes to com- 
pel the witness to answer any question he should resort 
to the Federal Court within whose district we are tak- 
ing this deposition by motion to compel such testimony. 
We are not objecting to any proper questions on cross- 
examination, although very few of the same have been 
asked, but we do object to going into questions such as 
this directed purely to theory and not directed to facts 
pertinent to the disclosures by Lyndon to the present 
witness. 

Counsel for Defendant: It is submitted that this 
question is directed to the construction which has been 
described by the witness as having been disclosed to him 
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by Mr. Lyndon in 1898; the entire line of direct and 
cross-examination has been directed to that construction 
and this question goes to the adjustment and the theory 
of operation of that device. 

Counsel for Complainant: Counsel well knows that 
we are attempting to take a number of depositions in 
the East and a further engagement has been made for 
the taking of deposition of another witness this same 
day in New Lork, and that the continuation of this 
cross-examination along improper lines simply means 
delay for all of us in winding up this session of taking 
depositions in the East, and we will permit this last 
question to be answered under the objections made, with 
the understanding that there shall be no further such the- 
oretical questions and improper cross-examination ques- 
tions put to the witness. If they are we shall simply 
bring this deposition to a close and with the final oppor- 
tunity to the Counsel to ask proper questions of this 
witness. 

A. I would not care to attempt to formulate so dif- 
ficult a theoretical conception. It would be a very ex- 
treme case and at the moment I do not recall any case 
which would seem to me to justify such an adjustment. 
Nevertheless, I am not prepared to say but that such a 
eondition might possibly be found or made to exist. 

XQ. 130. It is a fact, is it not, that if the normal 
position of this by-pass valve was adjusted so as to be 
closed during normal operation that an increase of load 
could not be taken care of by the governing mechanism, 
and such governing mechanism would be inoperative 
under those conditions, is that true? 

Counsel for Complainant: We object to this ques- 
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tion as being quasi technical and an attempt to delve into 
matters purely beyond the scope of facts disclosed to 
this present witness, the question not being directed as 
to what Lyndon disclosed to this witness, but as fo 
possible conditions which might be met with in the appli- 
eation of the invention to the art of water wheel govern- 
ing with which the witness has stated that he is not fa- 
miliar, and we instruct the witness that in view of the 
involved nature of this question, and the objection above 
named, he need not answer the question unless ordered 
by the Court, and give this last opportunity to Counsel 
to ask questions which are proper cross-examination. 

Counsel for Defendant: The question is limited as all 
other questions have been in this case to the disclosure 
made by Mr. Lyndon tothe witness in 1898. Many ques- 
tions have been asked by Counsel for Plaintiff where 
these disclosures of 1898 were not specifically mentioned, 
but they have been understood and the witness is asked 
to answer the question with that in mind. 

Counsel for Complainant: The question goes into cer- 
tain specific conditions as to which the witness may or 
may not be informed, and may or may not have been 1n- 
formed by the disclosure of Lyndon to him. The ques- 
tion does not state fully what the construction of the 
by-pass valve is, and whether there is any stop to limit 
its movement when closed, is so indefinite and theoreti- 
eal and at the same time incomplete, and it 1s absolutely 
improper within any fair metes or bounds of cross-ex- 
amination of a witness such as the present with a rec- 
ord such as that in the present case. 

Counsel for Defendant objects to the very manifest 
attempt to coach the witness contained in the objection. 
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Counsel for Complainant: There is no attempt to 
coach the witness, because we did not expect the witness 
to answer this question at all. If the Counsel wishes 
him to answer it he ean get a direction from the Court 
and the deposition will be closed unless Counsel pro- 
ceeds to ask questions which are deemed proper in 
eross-examination. 

Counsel for Defendant: It is deemed that the ques- 
tion asked is proper, but in order that there may be no 
misunderstanding by Counsel or the witness, we will 
again repeat the question, limiting it specifically to the 
disclosures alleged to have been made by Mr. Lyndon 
in 1898. 

Counsel for Complainant: The witness has testified 
to no such disclosure of any such special conditions; if 
Counsel wishes to ask him as we have suggested before, 
if [-yndon disclosed any such special conditions to him, 
he may do so, that is the fair and proper way, but not 
to assume certain things which Lyndon may have dis- 
closed and then ask the witness whether he knows about 
them; that is not cross-examination, particularly as it 
delves into theory with a man who has stated that he is 
not conversant with the art of water wheel governor as 
an expert. 

XQ. 130. In the device which you have testified was 
disclosed and described to you by Mr. Lyndon in 1898, 
J will ask you whether or not there was any means for 
adjusting the by-pass valve to occupy any other than 
normal half-open position, or whether you understood 
from the descriptions that were given you that Mr. Lyn- 
don had in mind means for adjusting the position of the 
by-pass valve to occupy any position intermediate be- 
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tween half open or half closed as its position under nor- 
mal conditions of speed and load? 

A. I do not recollect that we discussed specifically 
details of construction or design or adjustment. We 
discussed the general theory and the general require- 
ments of the problem. Many of the questions asked 
have been answered not with respect to what I talked 
over with Lyndon, but with respect to my personal opin- 
ion as to what such a device might or might not be ea- 
pable of doing. With respect to this particular question 
of intermediate adjustment I cannot say that that was 
was discussed with Lyndon, but it is perfectly evident 
from the design that such adjustment might be made. 

XQ. 181. You mean the design of the Lyndon pat- 
ent as it was issued, or do you mean the design of the 
device disclosed to you by Mr. Lyndon in 1898? 

A. I mean the device as discussed with Mr. Lyn- 
don in 1898 was a discussion of principles and general 
design rather than of specific details of construction. 
Whether the patent covers such adjustability, or 
whether the apparatus as built provides for such ad- 
justability, I do not know. 

XQ. 1382. Having only in mind the. disclosures 
which were made to you by Mr. Lyndon in 1898, and ex- 
cluding all information that has come to you subsequent 
to that time, I will ask you to please state whether or not 
you understood from those disclosures, or would have 
known by reason of your technical knowledge as an en- 
gineer, that such adjusting means of the by-pass valve 
was possible and could be effected? 

A. Itis evident from the mere statement of the gen- 
eral features of the design that the device is capable of 
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adjustment. J would further say that certainly in en- 
gine design it is desirable that adjustments should be 
provided for, which shall take care of variations in the 
conditions incidental to a particular installation. 

XQ. 133. And was it evident, you still testifying as 
to the disclosures of Mr. Lyndon only, without regard 
to‘your subsequent knowledge, that the Lyndon by-pass 
valve might be adjusted so as to occupy a normally 
closed position and still perform the purposes of its 
design ? 

A. What is a normal position depends upon the con- 
ditions which are to be met, and as I have before 
stated, it is conceivable that there might be conditions 
nmposed which would make a closed condition of the 
valve a normal one, but such a condition will be unusual 
and extraordinary and I cannot at the moment outline 
conditions which would call for such a position being 
the normal one. 

“aQ. 134. [am not asking you to outline any special 
conditions, but merely to state whether or not if such 
by-pass valve were adjusted so as to occupy a closed 
position, whether it would perform the functions of its 
design as understood by you in the disclosures of Mr. 
Lyndon in 1898? 

A. Jt would perform the funetions of its design if 
the conditions were such as to make necessary only an 
opening movement of the butterfly valve. 

XQ. 185. But if there was an increase of load on a 
main water wheel gate which normally would require a 
closing position of this by-pass valve, the normal con- 
ditions being adjusted to be closed, the device would 
not be operative would it? 
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Counsel for Complainant: Objected to as merely ar- 
gunientative and theoretical and not complete, not stat- 
ing facts sufficient to permit an answer to be given and 
not cross-examination. 

A. That question simply asks me this: If the nor- 
mal condition of the valve is open, can the normal posi- 
tion under the same conditions be closed? 

XQ. 136. No, I think you have misunderstood the 
question. The question is, if the position of the by-pass 
valve of the device disclosed to you by Mr. Lyndon in 
1898, were adjusted so as to be closed during normal 
speed and normal load, if an increase of load was placed 
upon the wheel, would the device be operable, and how 
would it act? 

Counsel for Complainant: Same objections. 

A. It is not necessary that this device should operate 
under all conceivable conditions. It might be so at- 
tached or so made auxihary to another governor that 
the normal fluctuations, or any possible fluctuations un- 
der the particular conditions of a particular installa- 
tion, might be such that there never would be such in- 
crease in load as would require the operation of the by- 
pass mechanism, but only the operation of the by-pass 
mechanism under conditions due to a decrease in load. 
Now, while such a condition would be wnustal and ab- 
normal and extraordinary, nevertheless if such were the 
conditions, and if there were a governor which would 
adequately take care of the increase without requiring 
any operation in the by-pass mechanism, then the nor- 
mal position of the butterfly valve could be closed and 
it would not impair the normal operation of it because 
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its normal operation would only be to act on a decrease 
in load. 

XQ. 187. In other words, to adjust the device dis- 
closed to you by Mr. Lyndon in 1898 so that the by-pass 
valve would be closed under normal operation, would be 
extraordinary and would require some other governing 
mechanism to supply the deficiency in case of an in- 
erease of load, is that not true? 

Counsel for Complainant: Objected to as argumenta- 
tive and stating a conclusion and not proper method of 
cross-examination. 

A. I will not reply unqualifiedly because I have 
not been In engineering work i some years and con- 
ditions change rapidly, and conditions which I would 
considcr abnormal at the time this device was invent- 
ed might |-e usual and normal now. All I can say is 
that so far as my knowledge goes I would expect to 
find an auxiliary governing device if I found this by- 
pass mechanism so attached and so adjusted that 
the normal position was closed. 

XQ. 182. Because in case of an increase of load 
this device would not alone be capabie of taking erae COM 
of it, is this not true? 

Counsel for Complainant: Same objections. 

A. I say yes, subject to qualification that I am 
not given time to study over the problem and am 
not prepared ¢,) say absolutely yes or no with respect 
te an engineering problem with which Iam _ not 
wholly familiar. 

XQ. 139. Did Mr. Lyndon state to you at any 
time that the norma’ p. shen of this valve would be 
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half way open so that in case of an increase of load 
it could partiaily close, aud in case of a decrease 
cf load it could be more widely opened? 

A. iLdont recall that Mr. Lyndon discussed any 
particular degree of opening which should be consid- 
eied its normal position. He doubiiess did aiseuss 
the general proposition that under ordinary con- 
ditions there would be some variativn on both sides 
of this normal position before it arrives at the point 
where it was fuily closed or fully opened. 

XQ. 140. You stated in your direct testimony 

hat you discussed questions as to whether it would 

work or not, at that time the matter had not been so 
fully and compietely worked out by you that you 
felt that the device would be successful, 1s 10% 
that so? 

Counsel for Complainant: Objected toas argu- 
inentative and as misleading aud misquoting testi- 
mony of the witness and not pioper cross-examina- 
tion. 

A. Lyndon had no question apparently in his 
own mind as to its successfully meeting ce nditions. 
Personally I felt that it would do the work so far 
as any mechanical requirement was concerned. The 
particular question in my mind, as I reeall it, was 
whether working a dvnamo below the knee of the 
eurve wsuld not result in sueh sensitive condition 
as to make tre mechanism unstable, but that was a 
question net of opinion but of working it out and 
finding if such were the case or not. 
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PiDIRECT EXNAMINATION BY MR. BLAKE- 


r RDO, 141. If such a by-pass valve were to be 
normaliv in closed position where the pipe Ine wa 
to be protected from imertia stresses incident t) 
sudden closing of the water wheel gate requiring 
the by-pass valve only to move m an opening direc- 
tion to prevent sich inertia stresses, would that 
situation come within vour comprehension of the 
possible practical installation upon a pipe line hav- 
ing, we will say, a very high head? 

A. I have not considered the question as regards 
the safety of the pipe line. I have only been think- 
ing of ordinary commercial power instalation. Cf 
course | understand perfectly that the inertia prob- 
lem increases in proportion to the head, but that is 
a phase of the problem I have not had in mind in 
making my replies. 

RD@. 142. Now, aside from the use of the water 
wheel gate itself of any particular type, or any 
selected type, did Mr. Lyndon in his disclosure to 
you of this governor in 1898, imply that any other 
part cf old governors was to be retained to be used 
in connection with the governor he was disclosing 
fo you? 

A. Thave no distinct recollection as to that point, 
but I have an impression, to a certain extent at 
Jeast this might be made auxiliary to existing gov- 
ernors, but I don’t recall that the design was such 
ay to make it imperative that scme other governor 
or some other ‘ype of governor shovld ke used in con- 
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gunction with this. I think that if we had such dis- 
cussion it would be more in ihe nature of discussing 
this as a commercial possibility and using it in con- 
nection with existing govern ‘rs in order to make it 
more attractive to purchasers and not ag invoiving 
A necessity in the theory or design 
BRD. 143. Did Mr. Lyndon state to you that it 
would require any feature of any other governor 
construction in conjuneticn with the governor he 
- Ban disclosed to you in erder to make such governor 
Hid eperative? 
A. No, not specifically. 
Met pursuant to adjournment at the office of Henry 
“| Meyer, Jr., Architects Building, 101 Park avenne, 
New York City, New York, at the hour of 4:45 
o'clock P. AL, May 26, 1915, before M. E. Woardell, 
Notary Public and Reporter. Present as hefore. 


ENRY C. MEYER, JR., a witness produced on 
hehalf of the Complainant in rebuttal, being duly 
sworn, testificd as follows in answer to questions put 
bv Mr. Blakeslee: 

®. 1. Please state your full name, age, resitence 
and occupation? 

A. Henry C. Meyer, Jr, 25 Highland avenue, 
Mentclair, New Jersey; age 44; Consulting Mechan- 
ical Engineer. 

QM. 2. Are you acquainted with Lamar Lyndon, 
a consulting engineer, who has recently had o'fices 
at 60 Broadway, this City? 
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Tam. 

Be How lone have you known Mr. iivnden® 
Since 1889. 

4, And under what circumstances did you 
first meet him? 


& > a) bie 


A. He was a classmate of mine in Stevens in- 
stitute of Technology. 

©. 8d. How does Myr. Lyndon rank as an engineer 
in bis lines of practice in this City? 

Counsel for Defendant: Objected to as immater- 
ial, wrelevant and incompetent. 

A. Why as a consulting engineer in electrical 
work he has a high standing; as to his knowledge of 
storage battery work he is one of the best engineocrs 
in this country. 

@. 6. And has he everwr:tten to your know!edge 
monographs or articles for publication on mechanical 
and scientifie subjects? 

Counsel for Defendant: Objected to on grounds 
heretofore stated. 

A. Yes. 

QO. %. To your knowledge has Mr. Lyndon with- 
im the last fifteen years been so financially equipped 
as to be able to carry on successfully patent litiga- 
tion of eny sort with the attendant expense? 

Counse! for Defendant: Objected to for the rea- 
econ that it has not been shown that the witness is 
qualified to testify as to the expense of manita'ning 
a patent suit, and he has not been Enown to have 
any knowledge of the steps in a patent case, and 
therefore is not shown to be qual’fied to pass on the 
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question Whether Ma. Lyndon was financially able 
to stand such expense. 
A. I doubt if he was able to do 8). 


©. 8. Have you been in contact with patent liti- 


gation as expert or in any other manner curing “bose 
years? 
A. No. 


Q. 9. Did Mo. Lyndon at any time ever take up 
with you the subject of water wheel governcrs of any 
kind in general discussicn ? 

Yes. 

@. 10. Do you remember approxiinateiy when 
you had such first discussion with him? 

A. Shortly after his return from Jap%n. 

G, 11. Do you remember wicn it was he rei ire- 
ed from Japan? 

A. Itis my recollection that it was in 1898. 

@. 12. And at that time where was 2.1. Lys- 
don’s office, if you remember? 

A. 100 Witham Strect, New York. 

Q@. 13. And where was your office? 

A. 100 William stieet, New York. 

@. 14. What mterest or conern were you con- 
recited with at that time, if any? 

A. Associate #ditor of the !nginecring Record. 

®, 15. And do you remember what May ia 
don’s business connection was at 100 Wilham street, 
ai that time? 

A. Why engineer for the Amerean Trading Com- 
pany. 

@. 16. Please state what transpired when you 
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first discussed in 1898 with Mr. Lyndon the sub- 
ject of a water wheel governor of any kind, briefly 
refcrring to the discussion and quoting anything that 
was said at such discussion as nearly as you can give 
the language of the discussion. 

A. I ean’t pretend to give the language of the 
discussion. Itis my recollection that I went to lunch 
with him at the Westchester Restaurant, and he 
brought up the matter of water wheel governor, 
which he had designed. He made a sketch of the 
governor, and the only points that I can recall at 
this time were the use of a dynamo connected with 
the water whecl in such a way that the variation in 
speed of the dynamo was to furnish power for actuat- 
ing the turbine gate. It is my recollection that I 
called attention to the fact that the sudden closure of 
the turbine gate would tend to increase the pressure 
to such an extent that governing would be difficult, 
and that Mr. Lyndon suggested the use of a by-pass 
around the turbine in which a valve was locked; the 
valve arranged to open as the turbine gate closed and 
vice versa. He included m the sketch various elec- 
trical devices to accomplish the desired object, but as 
to these I paid little or no attention. 

@. 17. Do you remember any other features at- 
tendant upon the by-pass provision and relating to 
its arrangement or mode of operation or control? 

A. No. 

@. 18. Do you remember any of the circum- 
stances involving the production of the sketches that 
Mr. Lyndon made at this time in 1898 at Westches- 
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ter Restaurant, as to material used or the procedure 
in making such sketches? 

A. Why it is my belief that be made them on the 
back of a menu card of the restaurant. 

Q. 19. And did you ever see any such sketch 
aiterward ? 

A. No. 

Q. 20. Do you know what became of any such 
sketch? 

A. Imagine he left it on the table. 

Q. 21. Was it, or was it not, customary for you 
to meet Mr. Lyndon during that year and afterward 
from time to time, and discuss mechanical questions 
and problems with him, each of you illustrating or 
partially illustrating the subject matter of your talks 
by sketches? 

A. I met him very frequently, probably several 
days a week; we launched together and we were both 
engineers and we naturally talked more or less about 
engineering subjects. 1 can’t say that we frequently 
made use of sketches to explain what either of us 
were talking about. 

Q. 22. Can you state whether it was yours or his 
practice, or was then, to make sketches in discussing 
engineering subjects? 

Counsel for Defendant: Objected to as entirely 
immaterial and irrelevant, the question is whether he 
made sketches at that time. 

A. Yes when a sketch simplified the description. 

Q. 23. And as to the nature of the sketches made 
at that time, namely, in 1898, at the Westchester 
Restaurant by Mr. Lyndon, do you remember wheth- 
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cr they fully disclosed a working coustruction, or 
how far did they suggest the same? 

Counsel for Defendant: Objected to as calling for 
a mere conclusion of the witness. 

A. It did not go into details of construction. 


Miay 27,1915. A. M. 

Q. 24. At the time that Mr. Lyndon described 
to you in 1898 the water wheel governor, to which 
\ou have testified, were you familiar with the water 
wheel art, Mr. Meyer? 

A. Only reasonably so. 

@. 25. Had you come in contact with it in your 
engineering practice? 

A. Yes. 

Q. 26. And how did you understand, or in what 
arrangement or relation, and particularly with re- 
spect to the water wheel, were the water wheel gate 
and by-pass to be arranged and disposed? 

A. Only as I have stated before that there was to 
be a valve in the by-pass arranged to operate in con- 
nection with the turbine gate in the reverse way. 

@. 27. And what did the by-pass valve contro! 
in its action? 

A. It pretended to control the water pressure in 
the penstock. 

Q. 28. And where was the by-pass to be applied 
with respect to the penstock? 

A. In advance of the entrance to the turbine. 

Q. 29. And the water so controlled by the by- 
pass valve was to flow to the by-pass valve from what 
line? 


\ 


Cink 


it merely explained the general principles involved. / 


Tat 
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A. Entrance to the turbine. 

Q. 30. So that the water so controlled by the 
by-pass would pass the wheel instead of striking it? 

By eS, 

{93h Do you remember any particular expres- 
sion used by Mr. Lyndon at that time with respect to 
the function of the by-pass and its co-relation with 
the water wheel gate? 

A. No. 

Q. 32. Are you able to fix the time in 1898 at 
which this disclosure took place in the Westchester 
Restaurant, William Street, New York City? 

A. No. 

Q. 33. What is the nature of your recollection 
as to the return of Mr. Lyndon to New York City in 
1898? 

A. Indefinite. 

Q. 34. Do you know where he had been prior to 
his return to New York? 

A. Japan. 

Q. 35. Do you know of more than one trip Mr. 
Lyndon ever took to Japan to your knowledge? 

A. Itismy recollection he made two. 

Q. 36. And how many before this disclosure took 
place? 

A. It is my recollection there were two. 

Q. 37. Was Mr. Lyndon with the American 
Trading Company when he took both, or either of 
these trips to Japan, do you know? 

A. Yes, it is my recollection that he was. 

Q. 38. You recollect of his having made any trip 
to Japan subsequent to his disclosure to you? 
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A. No; it is my recollection that he went out to 
Japan for the American Trading Company;I am not 
sure whether he made two trips or one, but it was af- 
ter he came back to this country that he made this 
disclosure. 

Q. 39. Had you ever heard of this combination 
of by-pass and water wheel gate, and the other fea- 
tures which Mr. Lyndon disclosed to you as you 
have testified im 1898, prior to the time of such dis- 
closure? ; 

Counsel for Defendant: Objected to as going into 
the prior art, and as immaterial, irrelevant and in- 
competent. 

A. No. 

@&. 40. Do you know what became of any 
sketches that were made at the time of that disclos- 
ure to you at the Westchester Restaurant in 1898? 

A. No. 

@. 41. Could you reproduce at this time any 
such sketches, or partially exact sheets? 

A. Only in so far as it relates to the by-pass 
around the turbine. There were a number of elec- 
trical connections shown on his drawing to which [ 
paid little or no attention. 

Q. 42. Will you make at this time a rough out- 
line of the relation between the by-pass valve and 
the water wheel gate in conformity with your recol- 
lection of that disclosure. I don’t want a drawing; 
ii you will take a piece of paper and say this is the 
by-pass and this the water wheel gate, just the re- 
lation as you remember. 
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A. Iean give you a sketch of my recollection of 
its 

Witness proudces rough pencilled sketch. 

Q. 438. Will you kindly briefly deseribe what 
you have portrayed here by this sketch, and mark 
the essential features thereof in pencil with terms 
describing such features? 

A. (Witness so marks sketch.) The sketch shows 
the penstock for delivering water to the turbine, the 
water being under the control of the turbine gate. 
A by-pass is provided around the turbine and the 
by-pass contains a valve which is actuated by the 
same mechanism that closes or opens the turbine 
gate and in the reverse manner. 

Q. 44. At the time of this disclosure, did Mr. 
Lyndon specify to your recollection, any particular 
type of by-pass valve to be used with the water 
wheel gate in inverse relation? 

A. It is my recollection that it was a butterfly 
valve but of that I am not positive. 

Q@. 45. And what is the general engineering 
classification of the butterfly valve? 

A. <A valve that has approximately the same 
shape as in the interior of the by-pass and it is sup- 
ported by trunnions through the axis of the valve 
in such a manner that the valve is practically bal- 
anced. 

Q. 46. And during its movement is it at any 
time in frictional contact with its seat? 

A. Not necessarily. 

Q. 47. In this respect how does it compare with 
a plug cock? 
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Counsel for Defendant: Cbjected to as immate- 
rial, and also objected to on the ground that the wit- 
ness has not been duly qualified to testify as an cx- 
on, 

A. The friction of the lug cock,or any other type 
of valve than the butterfiy valve known to me, would 
prohibit its use. 

Q. 48. You mean its use in conjunction with 
this device? 

A. For this purpose. 

@. 49. Are you acquainted with what is known 
as needle and nozzle valve? 

Counsel for Defendant: Objected to for reasons 
before stated, and absolutely immaterial, irrelevant 
and incompetent. 

A. Yes. 

@. 50. And is that not a frictionless and_ bal- 
anced wheel in general classification. 

Counsel for Defendant: Objected to for the rea- 
sons before stated and also because it calls for a con- 
clusion by the witness. 

A. If it is balanced there would be more or less 
friction attendant upon its use. 

Q. 951. That friction due to the traverse of the 
water you refer to? 

A. The traverse of the valve. 

Q. 52. And with respect to the head of the valve 
which co-acts with its feet, is there any frictional 
contact with its surface during valve movement? 

A. Not between the valve and valve seat. 

Q. 53. Will you kindly indicate roughly any 
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cross connection with the water whcel gate and the 
by-pass valve, which you understood to be required 
to produec the inverse relations between these mov- 
ing parts in the sketch you have shown. Please mark 
what you have now added to this sketch as inverse 
connection between water wheel gate and by-pass 
valve. 

A. Witness so marks sketch. 

Counsel for Complainant: Complainant offers in 
evidence the sketch Just produced and fnished by 
the witness as ‘‘Complainant’s Exxlnbit Meyer Lyn- 
don Disclosure Sketch,’’ and asks that the same be so 
marked. | 

Sketch marked ‘‘Complainant’s Exhibit Meyer 
Lyndon Diselesure Sketch.”’ 

Q. 54. Subsequent to this session at the West- 
chester Restaurant in 1898, when Myr. Lyndon dis- 
closed to you the water wheel governor mentioned, 
did you discuss this matter with him at any other 
time? 

A. No. 

Q. 55. You have been engaged in the general 
consulting and constructing engineer practice ever 
since the time of that disclosure? 

A. No, I was on the staff of the Engineering 
Record, Editorial Department, until about 1902 
when I began the practice of consulting enginecr. 

@. 56. In snech editorial capacity did or did not 
matters of hydraulic engineering come within the 
province of your work? 

A. It did. 
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@. d7. And since that time have you been from 
time to time in touch with hydraulic practice in one 
Way or another? 

A. Up to the time I left the Engineering Record. 

Q. 58. And that was when? 

A. About 1902. 

Q. 59. And what, if you please, is the general 
nature of your consulting engineering practice at 
the present time and since 1902. 

A. Mechanical and clectrical equipment of 
buildings, factories and industrial plants. 

Q. 60. Wiil you state, if you so wish, several 
projects with which you have been so connected in an 
engineering capacity ? 

A. The Central Heating and Lighting plant; Dis- 
tributing systems United States Military Academy 
otf West Point, New York; mechanical electrical 
equipment of the nine new Chelsea piers of New 
York City; the mechanical clectrical equipment of 
the Bankers Trust Building, J. P. Morgan Buiiding, 
in New York; State Education Building at Albany. 

Q. 61. Do you remember any further features 
of the construction and inter-relation of parts and 
elements entcring into the disclosure to you by Mr. 
Lyndon in 1898, that you have testified to, particu- 
tarly with respect to control of the water wheel gate 
and control of the by-pass valve in addition to the 
inverse connections between the same and the water 
wheel gate? 

A. No. 

Q. 62. Inowshowyou a blue print, concealing the 


2666 George J. Henry, Jr., vs. 


identification thereof, and will ask you to state any 
comparison you have to make as between the same 
and any sketches Mr. Lyndon made at the time of 
his disclosure to you in 1898, of the water wheel gov- 
crnor and the subject matter of his description im 
that connection to you at that time. 

Counsel for Defendant: Objected to as leading, 
suggestive and no proper foundation having been 
laid. 

A. Inso far as the use of the by-pass in the valve 
With an inverse connection to the valve and the tur- 
bine gate, the sketch is in accordance with my rec- 
ollection of Myr. Lyndon’s description. The other de- 
tuls cannot recall: 

Counsel for Complainant: Let 1t be shown that 
the wituess has just considered the photograph of 
Complainant’s Exhibit Lyndon Reproduction Sketch 
of his Disclosure Sketch of June and July 1898. 

Counsel may cross-examine. 
CROSS-EXAMINATION BY BLR. WESTALL: 

XQ. 63. How do you fix 1898 as the time of this 
disclosure by Mr. Lyndon to you in the Westchester 
Restaurant? 

A. I can’t fix it definite at this time. 

XQ. 64. It might have been 1899, inight it not? 

A. It might have been. 

XQ. 65. Orit might have been 1900? 

A. I don’t think so. 

XQ. 66. Have you read any of the testimony 
that has been given in this case before you were 
called as a witness? 
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A. You mean prior to last evening? 

XQ. 67. Yes. 

A. I have. 

XQ. 68. What testimony have you read? 

A. Substantially all of it. 

BY MR. BLAKESLEE: We admit that dir. 
Meyer was furnished with a copy of the testimony 
of the witness Lyndon in this case pertinent to the 
present witness, and any matters invoiving the pres- 
ent witness as testified to by the witness Lyndon. 
Aside from that the present witness has not seen any 
of the testimony in this case of our knowledge. 

XQ. 69. Did Mr. Lyndon inform you, or any one 
else inform you, prior to your being called as a wit- 
ness, of the issues of the case and what you would 
be requested to testify to? 

A. Yes. 

oO 670. I sr besides Myr. Blakeslee who has 
admitted that he Puhished you with a copy of the 
testimony. 

A. Myr. Blakeslee called with a letter from Mr. 
Lyndon stating in effect that he had disposed of the 
patent and that a suit had been instituted by the 
holder of the patent and asked if I would be willing 
to give such testimony as I could give to my recol- 
tion of the patent. 

XQ. 71. And besides receiving that letter, did 
you have any other communication with My. Lyndon, 
or any one connected with this suit? 

A. Nene whatever up until last evening; none 
whatever. 
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XQ. 72. Have you the letter in your posses- 


A. Witness produces letter. 

XQ. 78. Did you see Mr. Henry, the complain- 
ant in this case? 

A. Ihave never seen him nor had any communi- 
cation with him. 

XQ. 74. And this letter that you handed me was 
presented to you by Mr. Blakeslee? 

A. By Mir. Blakeslee. 

XQ. 75. Have you seen any of the testimony 
with regard to balanced valves and in regard to the 
butterfly valve being properly called a balanced 
vaive in this case? 

A. Idon’t think Ihave. There has been more or 
less references to a butterfly valve in the testimony 
which I have read, but I don’t recall having read any 
such testimony. 

XQ. 76. Do you remember the reasons why the 
butterfly valve was called a balanced valve in the 
testimony to which you have referred? 

Counsel for Complainant: Objected to as being 
contrary to the testimony of the witness who says he 
has not read any such testimony. 

A. I don’t recall any such testimony. 

XQ. “77. Please give vour reasons for referring 
to the butterfiy valve as a balanced valve? 

A. What do you mean by the question? 

XQ. 78. You have used the term balanced valve 
in describing the butterfiy valve, I will ask you to 
state why you refer to it as a balanced valve; in 
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other words, why the term balanced valve is proper- 
ly applicable to a butterfiy valve? 

A. A butterfly valve is generally considered as 
being a balanced valve and it is desirable to use a 
balanced valve in a situation of this kind. 

XQ. 79. Yes, but why do you refer to it as a bal- 
anced valve? 

A. I don’t know except that it is desirable to use 
one and the butterfly valve is recognized as being a 
balanced valve, probably the most perfect balanced 
valve that is made. 

XQ. 80. And youhave no knowledge as to why it 
is called a balanced valve? 

A. Balanced in the sense that the only 
power required to operate the valve is that required 
to start it in motion and the friction of its bearing, it 
is esaffected by the variation in movement or pres- 
sure of the fluid it is intended to contrcl. 

XQ. 81. You mean that when the fluid flowing 
through the pipe which is controlled by this butter- 
fly valve comes in contact with the valve, the fluid 
operates equally on either side of it? 

A. Theoretically, yes. 

XQ. 82. Why did you refer to a plug cock valve 
as not being a balanced valve? 

mm Jdon’t think 1 did. 

XQ. 83. Would you say that a plug cock 
valve is a balanced valve also? 

A. Yes. 


XQ. 84. Now is it your testimony that a plug 
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cock valve is more difficult to operate than a butterfly 
valve? 

A. Yes. 

XQ. 85. And why is that? 

A. Greater friction. 

XQ. 86. Suppose that the plug is made loose in 
the valve seat, would that make any difference in 
your testiomny 

Counsel for Complainant: Objected to as consti-_ 
tuting a negation of the question itself, the question 
involving a plug cock valve. 

A. It would tend to make it easier to operate. 

XQ. 87. And if it were made sufficiently loose 
would it not operate as easily as a butterfly valve? 
f am assuming that the waste of fluid around it is 
not of any particular importance and that it may be 
made extremely loose in its seat. 

Counsel for Complainant: Objected to on the 
ground last mentioned, and also being a question en- 
tering into expertation and in dealing withvariations 
of standard structure, and therefore necessarily en- 
tering into expertation and hyp°thetica] discussion, 
and not proper cross-examination, the direct exam- 
ination having only dealt with standard types 
and classes of valves, and counsel is cautioned that 
ke is making the witness his own witness and if he 
persists with such line the witness is likewise in- 
formed that he may first look to Counsel for defend- 
ant for arrangement as to fees covering any such ex- 
pert testimony. 

Counsel for Defendant calls the attention of the 
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Court to the numerous repetitions of this objection. 
Counsel for plaintiff calis in his direct examination 
for testimony relating to balanced valves; objection 
is made that it is calling for expert testimony and 
the witness is not duly qualified, whereupon Counsel 
earetuily qualifies the witness. Upon cross-exam- 
ination, when it is attempted to cross-examine on 
the very question, on the very matter that has been 
brought out in direct examination, Counsel invaria- 
bly takes refuge in an instruction to the witness that 
he need not answer the question unless his fees are 
provided for. Counsel is notified that if he insists 
upon his instructions to the witness, that his instruc- 
tions will be made the ground for a suppression of 
the entire deposition when the matter comes before 
the Court, as it is not the understanding of Counsel 
for the defendant that Complainant may draw out 
such expert testimony as seems agreeable to his side 
of the case, but bar out anything that seems to be 
unfavorable. 

Counsel for Complainant: Counsel’s remarks can, 
of course, not be considered by the Court at all as 
they are forbidden by the rules and are purely argu- 
mentative, and the ,costs of taking and returning 
such y-ortions of +ke yecord will be asked to be taxed 
against the defendant. Apparently Counsel for De- 
fendant is unable to distinguish between questions 
dealing with fact and questions dealing with experta- 
tion. The witness was not interrogated upon an ex- 
pert basis but only with respect to valves of well 
known types in connection with his statement of the 
type of valve disclosed to him in the by-pass by the 
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witness Lyndon; there is such a marked difference 
between these lines of investigation that we repeat 
our objection and statement, and caution Counsel 
that his entire cross-cxamination will be moved to 
be suppressed if he pursues this line of attempted ex- 
pert examination. 

Counsel for Defendant: I suppose that Counsel 
for plaintiff does not intend his remarks about areu- 
mentative objections to be applied to his statements? 

Counsel for Complainant: Counsel must know 
that we are conducting these procecdings for the 
complainant, taking this deposition for the com- 
plainant, and we are simply giving notice upon tke 
record as to what we consider a proper method of 
conducting the examination. Any futile argument 
in reply to such statement is, of course, argumenta- 
tive and forbidden by the rules. We are simply warn- 
ing and cautioning Counsel for the Defendant, and it 
is assumed that it is our duty to do so to save the 
time of this witness and of the Court and expense to 
the parties. 

A. It would be equivalent to butterfly vaive if 
so constructed, if the matter of leakage was of no 
moment. 

XQ. 88. Suppose that each end of this so-called 
plug cock valve was supported on trunnions, that its 
main body was cylindrical in shape and it did not 
come in contact in the casings surrounding the main 
part of the valve but only at the pivoted points at 
each of its ends, would you say that that comes with- 
in your definition of a balanced valve? 
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Counsel for Complainant: Same objections and 
statements, an the further statement is made that 
obviously this question is purely hypothetical and 
therefore smacks of the nature of expert examina- 
tion, the question dealing with the plug cock valve 
and modification of such plug cock valve so as to be 
wholly fundamental in its type and necessarily goes 
beyond any question of fact involved in the exami- 
nation of this witness. 

A. Yes. 

XQ. 89. Will you please state a little more fully 
what the disclosure of Mr. Lyndon was, as you recol- 
lect it, and.as to the purpose and function of this by- 
pass valve? 

A. To equalize the water pressure at the turbine 
gates. 

XQ. 90. And why was it desirable to cqualize 
this pressure? 

A. To prevent the water hammer effect in the 
moving mass of the water from affecting the regu- 
lation in the turbine when the gates were closed. 

X@. 91. Isit your understanding that these two 
valves, the water gate and the by-pass valve, oper- 
ated together in any way? 

A. Yes. 

XQ. 92. Will you please describe how? 

A. By means of a mechanism connecting the two 
so that they worked in an inverse manner. 

XQ. 91. So,that when the main water gate open- 
ed the by-pass would close, and vice vresa, is that 
correct? 
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A. Yes, 

XQ. 94. Is it your understanding that a con: 
stant waste of water was allowed to flow through the 
Ly-pass while the mechanism was operating unde? 
rormal conditions? 

Counsel for Complainant: Objected to as indeti- 
nite and incomplete and argumentative. 

A. It would depend upon the position of the tur- 
bine gate. 

XQ. 95. Under the conditions of normal load 
and speed the turbine gate would be half way open, 
would it not? 

Counsel for Complainant: Same objections and 
not proper cross-examination. 

A. I don’t think so. 

XQ. 96. If an increase of load was placed on 
the wheel, how would the main gate operate? 

Counsel for Complainant: Same objections. 

A. It depends upon the rating of the turbine. If 
the normal rating of the turbine is its maximum ¢a- 
pacity, the gate would be fully open. 

XQ. 97. What then would be the position of the 
by-pass valve? 

A. It might be fully closed; it might be only par- 
tially so. 

XQ. 98. Are you speaking now of things that 
were explained to you by Mr. Lyndon in 1898 or 
1899, or thereabouts? 

Counsel for Complainant: Objected to as an ap- 
parent attempt to retrench defendant’s own posi- 
tion, the cross-examination being based upon the di- 
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LOGE examination,if proper cross-examination at all. 
Counsel for Defendant: Let me ask Counsel, was 
his direct examination based upon any other con- 
struction than that disclosed to this witness in 1898? 
Counsel for Complainant: Counsel has referred 
to the record of this witness so far. 

Counsel for Defendant: And the record clearly 
shows that the direct examination is based upon the 
disclosure of Mr. Lyndon in 1898. 

Counsel for Complainant: Then it would seem 
that counsel has answered his own questions; if not, 
these remarks are objected to as argumentative and 
forbidden by the rules. 

A. I can’t recall any conversation as to the exact 
relative position of the turbine gate and the by-pass 
valve and my remarks as to their probable position 
relate to their probable arrangement. 

XQ. 99. That is to say, you surmise that that 
might have been in the mind of Mr. Lyndon without 
having any definite recollection that he disclosed 
enything of that kind to you? 

Counsel for Complainant: Objected to as argu- 
mentative and not proper cross-examination. 

A. I have a distinct recollection of the gate and 
valve being inter-connected in the manner previous- 
lv described. I have no distinct recollection of the 
exact relative openings of the two valves under vary- 
ing conditions. 

XQ. 100. Before your examination were you told 
by My. Blakeslee that you might be asked whether or 
not this by-pass valve could be adjusted so as to be 
in a position normally closed? 
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ih, INO: 

XQ. 101. Did any one inform you that such an 
issue would be raised? 

A. No. 

XQ. 102. If this by-pass valve disclosed to you 
by Mr. Lyndon was arranged so as to close under 
nermal conditions of load and speed, and an increase 
ef load was thrown on the water wheel, a 50 per 
cent inerease of load we will say, which continued 
for several minutes, will you please state how the 
two valves would operate? 

Counsel for Complainant: The remarks previously 
inade of record in connection with this cross-exam- 
ination in respect to expertation, are repeated and 
furthermore the question is objected to as being 
barred by the very tesitmony of the witness, who 
has stated his definite recollections, and particularly 
the question 1s objected to as not cross-examina- 
HOU, 

A. Ihave no reellection of Mr. Lyndon referring 
to this matter. 

XQ. 108. And you have no recollection of his 
referring to any adjustment of the valves at all, 
have you? 

Counsel for Complainant: Objected to as indefi- 
nite and incomplete. 

A. No, exeept in so far as I have testified. 

XQ. 104. So that any testimony you have given 
as to any capability of adjustment of these valves to 
occupy any particular position as a normal position, 
is based merely upon your surmise, or guess, as to 
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what might possibly result from such construction, is 
that correct? 

Counsel for Complainant: Objected to as argu- 
mentative and an attempt to place a specific inter- 
pretation upon the testimony of the witness which 
speaks for itself, and not proper cross-examinaton. 

A. I have no recvllection of any discussion of 
this matter with Mr. Lyndon and my remarks as to 
relative position of valves relate to the manner in 
which £ would assume they would be designed. 

XQ. 105. And would you assume that they 
might be so designed that the by-pass valve could 
be normally in a closed position. 

Counsel for Complainant: Same objections. 

The Witness: Is the witness allowed to make 
any statement? 

Counsel for Complainant: Yes, the witness may 
make a statement and may define his position clearly 
and take such position as he chooses with respect to 
answering any question put by Counsel, he to abide 
by such decision unless ordered by the C»urt to 
answer any specific questions. 

Counsel for Defendant states for the benefit of the 
witness that it is the witness’ duty simply to answer 
the questions, and that if there are any explanations 
to be made by him to verify his position, that such 
explanations are to be made on re-direct examination 
by his Counsel. 

Counsel for Complainant: IJt has been made clear 
te the witness that questions of expertation, guess 
and hazard, are not within the province of this in- 
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vestigation, and he may act accordingly unless in- 
structed otherwise by the Court. 

Counsel for the Defendant: If the witness desires 
to say that he is only guessing as to the probable 
adjustments that might be made of these two valves 
without any recollection of the mechanism by which 
they were connected, then Counsel will not persist in 
this line of his examination, but if the witness 
states positively that he knows that such adjustment 
could be made of that mechanism, then there is no 
question about the propriety of the cross-examina- 
tion. 

Counsel for Complainant: Objected to as argu- 
mentative and forbidden by the rules. The witness 
has been informed as to his proper position in this 
matter, he is beg interrogated as to question of 
fact and recollection. 

The Witness: I would like to make a statement. 
The witness declines to answer this question and 
desires to state that he has no interest whatsoever 
in the matter one way or another. He was asked 
by Mr. Blakeslee to give testimony as to his recol- 
lection of an event that occurred some years back. 
He is not retained by plaintiff in any way, and ob- 
jects to answering any questions of an expert nature, 
but is perfectly willing to give as fully as possible 
his recollection of the conversation with Mr. Lyn- 
aon. 

X@. 106. It is a fact, is it not, that the mechan- 
ism by which this by-pass valve and the main water 
gate were connected, and were controlled, and their 
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various adjusting means, were not explained to you 
at the time of Mr. Lyndon’s disclosure to you, is 
that correct? 

Counsel for Complainant: Objected to as argu- 
inentative and not proper method of cross-examina- 
tion and proof. 

A. They were explained in considerable detail 
but I do not recall what they were other than as 
testified. 

XQ. 107. And you do not recollect the relative 
positions that these two valves were to occupy under 
verying conditions of speed and load, as explained 
to you by Mr. Lyndon at that time, do you? 

Counsel for Complainant: Same objections and as 
repetitious. 

A. Only as testified. 

XQ. 108. Do TI understand that you testify that 
your idea of a mechanism of this kind is that the 
by-pass valve might be so adjusted as to be normally 
closed, but that you decline to state what your ideas 
are with relation to the main water gate when such 
by-pass valve was in this closed position. 

A. Decline to answer. 

XQ. 109. Do I understand you to decline to 
answer what would be the normal position of the 
main water gate? 

Counsel for Complainant: This and the preced- 
ing question are brought within former objections 
as to matters of conjecture and not cross-examina- 
tion; further the question is objected to as indefinite, 
ineomplete and meaningless and purposeless. 
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A. Ido. 

XQ. 110. Assuming that the normal position 
of the by-pass valve is half way open, what would 
be the normal position of the main water gate? 

Counsel for Complainant: Same objections as not 
cross-examinatinon and as being manifestly an at- 
tempt to force the witness beyond his fully and clear- 
lv defined recollections in these matters, and being 
barred by the definite answer of the witness in these 
respects. 

A. Decline to answer. 

X®. i111. Assuming that a water wheel supplied 
with a governor such as you have referred to on your 
direct examination, 1s operating under normal 
speed and load, and a sudden increase of load occurs 
which continues for some period, what would be the 
operation of these two gates? 

Counsel for Complainant: Same objections and 
observations, and as manifestly hypothetical. 

A. I decline to answer. 

Counsel for Defendant notifies Counsel for Plain- 
tuff that the refusal of the witness to answer the 
questions on cross-examination may be made the 
ground of a motion to suppress this deposition. 

Counsel for Complainant: The record speaks for 
itself and Counsel is left to such procedure as he may 
think he is entitled to pursue. 

XQ. 112. Mr. Meyer, you have stated that you 
cid not believe that Mr. Lyndon since the grant of 
his patent has been in a financial condition to bear 
the expense of litigation, have you any very certain 
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and definite knowledge of the amount of real and 
personal property and the income of Myr. Lyndon 
during the period from 1898 up to 1914? 

Counsel for Complainant: Objected to as imima- 
terial inasmuch as the patent in suit did not issue 
until the year 1902. 

XQ. 118. I will limit the question to 1902. 

A. Ihave kyown more or less as to the kind and 
form of work done by Mr. Lyndon in the period 
mentioned, and from my knowledge of what en- 
gineers are usually paid for such services, I conclude 
he was not in a position to undertake patent litiga- 
tion. 

XQ. 114. Have you yourself ever been engaged 
in patent htigation? 

Counsel for Complainant: Objected to as having 
already been answered by the witness on direct 
examination. 

A. No. 

XQ. 115. And so that any information that you 
may possess as to the cost of such ltigation is mere 
hearsay, is it not? 

Counsel for Complainant: Objected to as merely 
argumentative and not cross-examination. 

A. It is based upon the general impression that 
prevails as to the cost of such undertaking. 

XQ. 116. You could not say whether My. Lyn- 
den had #500, $1,000, or $2,000 in his bank account 
at any time during the period about which you have 
testified, could you? 

Counsel for Complainant: Objected to as merely 
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argumentative and immaterial, and not calling for 
the best evidence. 
A. I could not. 


REDIRECT EXAMINATION BY MR. BLAKE- 
SLELE: 


RDQ. 117. Are you in a position to state you 
recollect approximately how s*on after Mr. Lyn- 
don’s return from Japan these disclosures by him to 
you of the water wheel governor took place? 

A. It is my impression within a few months but 
as to that I cannot say definitely. 

RDQ. 118. You have referred to Mr. Lyndon’s 
disclosures to you of this water wheel governor in 
1898, in speaking of the action of the by-pass valve 
so disclosed to you being designed and provided for 
the prevention of ram »r internal stress in the pipe 
line or penstock; what, if anything, have you fur- 
ther to say as to any such inertia condition in the 
pipe line occurring upon opening of the water wheel 
gate for the purpose of supplying suddenly more 
water to the wheel? 

A. The matter was not discussed at the time the 
invention was disclosed to me to the best of my 
knowledge and belief. 

RDQ. 119. Youhavestated that Mr. Lyndon 
disclosed to you the inverse action of the water 
wheel gate and by-pass valve that being the case 
when the water wheel gate opened, what would be 
the direction of movement of the by-pass valve as 
disclosed to you by Mr. Lyndon? 
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A. That it would close. 

Counsel for Defendant: Objected to on the ground 
that the witness has heretofore declined to answer 
such questions. 

Couusel for Complainant: The record speaks for 
itself. This question deals directly with the dis- 
closure of Mr. Lyndon. 

Counsel for Defendant: And so did also all other 
questions so asked the witness. 

oCunsel for Complainant: Objected to as argu- 
mentative and forbidden by the rules. 

RDQ. 120. Several questions have been asked 
you about plug cock type of valve. Aside from any 
of those questions involving the modification of such 
standard type of valve, is such plug cock type of 
valve truly a balanced valve when the port of the 
same is considered as changing its axial angular 
relation with respect to the axis of flow of water to 
the plug cock? 

A. I decline to answer that question, being in 
the nature of expert testimony. 

Question withdrawn. 

RDQ. 121. Have you ever seen a plug cock valve 
of the hypothetical kind referred to by Counsel for 
defendant, namely, out of frictional engagement with 
its case and supported on trunnions and_ bearings 
still being a plug cock valve? 

A. No. 


NO RE-CROSS EXAMINATION. 


At this time notice ‘of motion is given defendant 
to suppress the cross-examination of this witness, 
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and particularly all parts thereof departing from 
questions based upon or predicated upon the direct 
examination and relating to any structures hy- 
pothetical in nature, or in departure from standard. 
well known type of devices referred to by the wit- 
ness in his direct and re-direct examination, and all 
such matters as pertain to expertation and not based 
iii any manner upon the direct or re-direct examina- 
tion, as being clearly without the purview of this 
examination, and intended merely to encumber the 
record and unnecessarily waste the time of this wit- 
ness, the Court and Counsel. 

BY MR. BLAKESLEE: Inresponse to sugges- 
tion of Counsel for Defendant that the matter of 
the witness Hillary C. Messimer not being sworn 
prior to the commencement of his deposition, be 
cured by the administering of an oath to him to the 
effect that he told the truth and the whole truth in 
his deposition as given, to the end that the deposi- 
tion be filed as a proper and complete part of the 
record in this case, without objection as to such 
failure to swear the witness in advance, Counsel for 
complainant states that this suggestion of Counsel 
for defendant is adopted, and that the Notary may 
so proceed aud no question will be raised at any time 
in this case for these reasons as to the impropriety 
of the procedure of this deposition, nor will any ob- 
jection be made at any time to this deposition, or 
any part thereof, on the ground that the witness was 
not properly sworn before the commencement of his 
testimony. 
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THORBURN REID, a witness produced on behalf 
of the compiainant in rebuttal, being duly sworn, 
testifies as follows in answer to questions put by Mr. 
Blakeslee: 


@. J. Please state your full name, age, residence 
and occupation, Mr. Reid. 

A. Thorburn Reid; 51; Essex Fells, New Jersey; 
engineer of the Simms Magneto Company of Bloom- 
field, New Jersey. 

Q. 2. How long have you been connected with 
that Company, Mr. Reid? 

A. Two years. 

Q. 3. How long have you been engaged in an 
engineering capacity in connection with any inter- 
est? 

A. About twenty-six years. 

@. 4. Did vou have any engineering training or 
course of preparation, academic or otherwise, prior 
to stich practical experience? 

A. I was graduate of Stevens Institute of Tech- 
nology of Hoboken, New Jersey. 

Q. 5. Were you ever connected at any time with 
the concern known as the American Impulse Wheel 


Company ? 
A. Yes. 
Q. 6. In what capacity? 
A. As consulting engineer. 
Q. 7. During what years? 
A. Inthe fall of 1897, until some time in 1899. 
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Q. 8. Can you locate a little more definitely 
when you severed your connection with that Com- 
puny in 1899? 

A. No it was some time in 1899, I am sure but I 
cannot locate it any more definite than that. 

Q. 9. How did you come to sever !your con- 
nection with that Company? 

A. The Company failed. 

Q. 10. Did it ever resume operations? 

A. No. 

Q. 11. What was its general line of work or 


output? 
A. Of the Company? 
Q. 12. Yes. 


A. Making and selling water wheels. 

Q. 13. Do you remember the names of any other 
persons connected with that Company at that time in 
any managerial or leading capacity ? 

A. H.-P. Campbell was President of the Com- 
pany; J. R. Van Dyke, General Manager, I think his 
title was. 

Q. 14. Did you have any assistant in your en- 
egiacering department, and if so who? 

A. Yes, Richard R. Bryan. 

@. 15. Are any of those gentlemen still alive, 
and if so whom, and who are deceased, if any? 

A. Only J. R. Van Dyke. 

@. 16. Did Mr. Van Dyke have anything to do 
with the technical side of that business? 

A. Not officially, but he was interested in all the 
engineering technical side of it. 
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Q. 17, Did you ever hear of a concern known 
as the American Trading Company of New York 
City? 

A. Yes. 

@. 18. Do you know where that was located? 

A. My recollection is that it was at 100 William 
Street. 

Q. 19. And where was the American Impulse 
Wheel Company at the same time? 

A. 120 Liberty street. 

Q. 20. And do you know who was the engineer 
at the time that you were connected with the Amer- 
ican Impulse Wheel Company, of the American 
Trading Company ? 

A. Yes, that was Lamar Lyndon. 

Q. 21. When did you first meet Mr. Lyndon? 

A. As I recollect it it was in the summer of 
1898. 

Q. 22. And do you know where Mr. Lyndon is 
now, or what his business location is? 

Counsel for Defendant: Objected to as immate- 
rial. 

A. Well, I haven’t seen nor heard from him for 
a year or more. At that time he was in, I think it 
was, Pine street, but I am not sure. 

Q. 23. What was he doing at that time? 

A. My impression is that he was in the consult- 
ing engineering practice. 

Q. 24. Do you remember the name of any one 
with whom he was at any time associated in such 
practice? 
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A. His brother is the only one I remember. 

Q. 25. How did you come to mect Mr. Lamar 
Lyndon in the summer of 1898 ? 

A. Iwas taken to his office and introduced to him 
by either Mr. Van Dyke or Mr. Campbell. 

Q. 26. Had Mr. Lyndon been in New York for 
some time previously to your knowledge? 

A. My unpression is that he had just returned 
from Japan. 

Q. 27. What transpired when you met him at 
his office and were so introduced to him, that is, 
m what connection did you go to that office at that 
time? 

A. Iam not sure that I was taken there for the 
specive purpose of investigating an invention of his, 
but I am sure that the invention was mentioned at 
that time. 

Q. 28. How soon was this after Mr. Lynden 
returned to America from Japan, if you can state 
positively? 

A. Very shortly afterwards, that is my impres- 
sion. 

Q. 29. Can you make it a matter of weeks or 
months? 

A. Certainly not more than a month or two. 

Q. 30. What was the nature of this invention 
of Mr. Lyndon which was taken up-at that time? 

A. Water wheel governor. 

Q. 31. Did you ever discuss it with Mr. Lyndon 
again? 

A. Yes, at my office 120 Liberty street. 
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Q. 32. How soon after the first meeting of Mr. 
J yndon? 

A. I couldn’t say definitely, but it was while I 
was consulting engineer of the American Impulse 
Wheel Company. 

@. 33. And did you discuss this invention with 
Mr. Lyndon more than one time after the first time? 

A. I couldn’t say definitely but it is practically 
certain that I did. 

Q. 34. And what did Mr. Lyndon tell you, or 
disclose to you, in any way at the time of your first 
meeting with him within a month or two after he 
returned from Japan in 1898 about this water wheel 
governor, using Mr. Lyndon’s language as nearly as 
you can, and if that is not possible stating the sub- 
stance of what Mr. Lyndon said or did in this con- 
nection. | 

A. Iwould not at this date he able to say definite- 
ly how much was disclosed at his office the first time 
I met him and how much in the later meetings. 

Q. 35. How shortly was it after this first meet- 
ing with Mr. Lyndon that you had received from him 
eompletely such disclosures as he made to you of 
this water wheel governor? 

A. Certainly within five or six months of the time 
of my first meeting him. 

@. 36. And did Mr. Lyndon ever come to your 
office to discuss this matter with you? 

A. Yes. 

Q. 37. Did he on the oceasion of your first meet- 
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ing with him make any sketches illustrative of such 
water wheel governor invention? 

A. As I said I don’t remember what was done 
at the first meeting, but he did make sketches at 
some of the meetings. 

Q. 388. During the meetings cf the next five 
months or so? 

A. Yes. 

@. 39. Do you know what became of any of 
those sketches? 

A. No, I have no idea. 

Q. 40. Could vou reproduce at this time any 
sketches which were made by Mr. Lyndon at any of 
the times you have mentioned? 

A. No, searcely. 

@. 41. Now, please tell us what it was Mr. Lyn- 
con disclosed to you about this water wheel inven- 
tion, using his werds, if you can recollect them, and 
it not, giving the substance of such disclosure, name- 
ly, the disclosure or disclosures commencing with the 
time of your first visit to Mr. Lyndon’s office a month 
ov two after he returned from Japan in 1898? 

A. As TI have said, I can’t place the descriptions 
er the disclosures he made at any particular mect- 
ing. He disclosed to me during that period between 
the time I first met him and five or six months later, 
a water wheel] governor in which a dynamo armature 
was mechanically connected to the water wheel so 
that its speed would vary with the speed of the water 
wheel. The dynamo was so designed as to be 
specially sensitive to changes in speed of the water 
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wheel. The changes in the speed of the dynamo pro- 
duced changes in its voltage, and this change of volt- 
age was utilized to actuate a lever in such a way as 
to open or close the water wheel gate for the pur- 
pose of keeping the speed of the water wheel as 
nearly constant as possible. There was in addition 
to this a by-pass valve arranged so as to allow the 
water in the penstock to pass through it when the 
gates were closed, so as to avoid excessive speed of 
the jet against the water wheel under this condi- 
tion, and to avoid the injurious effects of the exces- 
sive pressure that would have been produced by elos- 
ing the gates if this pressure were not released by 
allowing the water to pass through this by-pass 
valve. 

Q. 42. What, if any, working relation was there 
between the water wheel gate and this by-pass 
valve? 

A. I don’t recall the mechanical means that were 
used for producing this relation of the opening of 
the by-pass valve when the water gates were closed. 

Q. 43. What, if anything, was to occur to the 
by-pass valve when the water wheel gate was open? 

A. My recollection is that I thought only of re- 
lieving the pressure at the time and I am not sure 
that any mention was made of the use of this by-pass 
valve for preventing a possible vacuum in the pipe 
line when the gates were opened. 

Q. 44. Was, or was there not, to be a mechanical 
connection between the water wheel gate and the by- 
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pass valve so that the by-pass valve would accom- 
pany the water wheel gate in movement? 

A. I don’t think that any definite means was de- 
scribed for producing this relationship of the valve 
and the water wheel gate, but merely the general 
principle of operation that the by-pass valve should 
open when the water wheel gates were closed. The 
manner in which this was to be accomplished was 
not to my recollection mentioned. 

Q. 45. Was, or was it not, clear to you at that 
time that such accomplishment could be effected ? 

A. It seemed a very simple matter. 

Q. 46. Did Mr. Lyndon at any such time disclose 
to you any particular form or type of by-pass valve 
which he proposed to use in connection with this 
governor? 

A. My recollection is that it was a_ butterfly 
valve. 

Q. 47. And what are the general characteristics 
of a butterfly valve? 

A. It is balanced against pressure and has very 
little friction. 

Q. 48. Are those particularly necessary qualities 
for a by-pass valve to possess, and if so, for what 
reasons? 

Counsel for Defendant: Objected to as calling for 
matters of opinion clearly, and as not calling for the 
disclosures made by Mr. Lyndon. A question of that 
kind clearly makes the witness an expert witness. 

Question withdrawn. 

Q. 49. Do you remember whether or not any 
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means were discussed for controlling the action of 
this butterfly by-pass valve in any respect, and if 
so, what? 

A. No. May be I misunderstood the question. 

My. Blakeslee: Ask me anything you wish. 
(witness continuing) I understood you to mean any 
means for actuating the by-pass valve so that it 
would operate in the way I have indicated in con- 
nection with the gate valves. 

Q. 50. No, my question broadly contemplates 
any means for in any way affecting the by-pass 
valve or its connection or controlling it In any man- 
ner at any time? 

A. I don’t recall definitely that any means of 
eontrolling the valve was mentioned beyond what 1 
lave already stated. 

Q. 51. Do you remember whether anything was 
stated by Mr. Lyndon at any such time with respect 
to maintaining the valve when not accompanying the 
water wheel gate in movement, in any particular or 
usual position? 

A. There are certain obvious things that should 
be done in connection with a device of this character, 
which I have no doubt were mentioned, but which I 
could not definitely recall now, as having been men- 
tioned at that time. 

Q. 52. Do you remember whether at that time 
any reference was made to any such device as a 
dashpot for acting upon the by-pass valve to restore 
it to any particular position after it had been moved 
therefrom? 
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A. My impression is that a dashpot was mention- 
ed in connection with the by-pass valve. 

Q. 53. Do you remember any disclosure to you 
at any such time by Mr. Lyndon pertinent to the 
governing action so operating upon the water wheel 
gate as to control its movement in any manner? 

A. JI don’t think I understand exactly what you 
want, what your question is directed towards, be- 
cause the whole object of the governor is to work on 
the water wheel gate. 

@. 54. And do you remember any disclosure by 
Mr. Lyndon in that connection at any such time re- 
lating to the control of the water wheel gate, having 
in mind prevention of over-movement of the gate? 

A. That again I cannot answer definitely, al- 
though it is a well known difficulty with governors 
ol-that character, and it seems exceedingly probable 
that it was mentioned, although JI have no direct 
recollection of it. 

@. 55. Now, where was this by-pass valve you 
have referred to to be located with respect to the 
water wheel and the gate thereof? 

A. Ina general way as close to it as it was 
mechanically feasible. 

Q. 56. From what source did the water proceed 
to the point where it was subject to control by the 
by-pass valve? 

A. From the pipe line. 

Q. 57. Thatis the pipe line supplying the 
wheel? 

A. Supplying the water wheel. 
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Q. d8. And where was the water directed which 
was allowed to pass the by-pass valve? 

A. I don’t think that question arose because it 
was simply necessary that it should not go through 
the water wheel. 

Q. 59. Did the American Impulse Wheel Com- 
pany during the period commencing approximately 
a month after Mr. Lyndon’s return from Japan in 
4598, take under consideration, to your knowledge, 
this water wheel governor disclosed to you by My. 
Lyndon as you have testified? 

A. It was discussed between myself and the offi- 
cers of that company. 

Q. 60. What was the object of such discussion? 

A. Itwasa question of manufacturing and selling 
the governor. 

Q. 61. Was it ever so manufactured and sold by 
that Company? 

A. No. 

Q. 62. Can you assign now any reason? 

A. Probably lack of capital. 

Q. 63. And what had the failure of this concern to do 
with such proposition, if anything? 

A. The failure was probably a result of the same con- 
dition that prevented the manufacture of the governor, 
namely, lack of capital. 

Q. 64. Did the consideration of this governor with 
the object in view of manufacturing and selling the same 
by and through the American Impulse Wheel Company, 
come before you as engineer of that Company during this 
period of time you have mentioned? 
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A. The technical consideration of the governor as a 
mechanical and electrical device was my duty in the mat- 
ter. 

Q. 65. Were any working drawings made of such 
governor under your instruction, or on behalf of that 
Company to your knowledge? 

A. Not that I recollect. 


@. 66. And do you know whether you made a report 
in any form to the American Impulse Wheel Company, 
or its officers, as to your findings with respect to the feasi- 
bility of manufacturing and selling this water wheel goy- 
ernor of Mr. Lyndon’s? 

A. No formal report was made to my recollection. 

Q. 67. Was any report made to your recollection of 
any kind, and if so what? 

A. We discussed the matter informally and my recol- 
lection is that I considered the device mechanically and 
commercially feasible. 


Q. 68. Was, or was not that the general trend of 
your statements to the American Impulse Wheel Com- 
pany in that connection? ; 

A. As I recollect it that was the general trend of my 
statements to them. 


Q. 69. Did you make any such statement or state- 
ments to Mr. Lyndon at that time that you recollect? 

A. lam pretty sure I did, very sure. 

Q. 70. Was there anything about that water wheel 
governor of Mr. Lyndon’s as disclosed to you by him 
which was nebulous, or incomplete, so that you could not 
understand the same sufficiently to report upon it to the 
American Impulse Wheel Company? 
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A. No, it appeared to me very simple and clear. 

Q. 71. Was there anything relating to the disclosure 
of such water wheel governor by Mr. Lyndon to you and 
the American Impulse Wheel Company through you, 
which was incomplete so that it would be impossible to 
construct a governor of that type without further in- 
structions or descriptions by Mr. Lyndon? 

A. No, the principle was perfectly clear. 

Q. 72. And would it, or would it not, have amounted 
to anything more than ordinary drafting room practice 
and shop practice to have so constructed such a governor 
embodying the principles and purposes and functions of 
this Lyndon governor so disclosed to you? 

A. It would simply have required a good designer 
familiar with that class of apparatus to have built a gov- 
ernor in accordance with the description given me by Mr. 
Lyndon. 

Q. 73. Do you remember whether during this period 
of time which you have testified about in connection with 
the disclosure to you of Mr. Lyndon’s water wheel gov- 
ernor in 1898, you designed any water wheel in connection 
with your work for the American Impulse Wheel Com- 
pany? 

Counsel for Defendant: Objected to as entirely incom- 
petent, irrelevant and immaterial to any of the issues in 
this case. 

A. At that time I was attempting to govern water 
wheels of the Pelton type using a number of nozzles. 

Q. 74. Did you show such a governing device to Mr. 
Lyndon at that time? 

Counsel for Defendant: Same objection. 
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A. Ido not recollect definitely that I did. 


Q. 75. And how many wheels were used in that gov- 
erning device? 

A. My recollection is there were six. 

Q. 76. And how was the governing effected, briefly 
stated. 

Counsel for Defendant: Same objection. 

A. I governed one nozzle at a time. 

Q. 77. And that changed the speed of the wheel, was 
that the result? 


A. That was intended to keep the speed of the wheel 
constant as nearly as possible. 

Q. 78. By changing the volume of water applied to 
it? 

A. By changing the volume of water in one nozzle at 
a time. 

Q. 79. I show you a blueprint, concealing the identi- 
fying matter therefrom, and ask you if you know any- 
thing about it? 

A. This print has a more or less familiar aspect and 
recalls to my mind the sketches and description of his de- 
vice given me by Mr. Lyndon. 

Q. 80. At the time in 1898 you have mentioned, do 
you mean? 

io Jb hewWie, es, 

4). 81. Can you point out in that sketch any particu- 
lar features which correspond with features in such 
sketches so made for you by Mr. Lyndon in 1898? 

A. The familiar features of it are the dynamo arma- 
ture with the solenoid, whose coil receives current froin 
the armature, the lever actuated by the core of the sol- 
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enoid in such a way as to actuate the water wheel gate. 
The actual mechanical and electrical means by which this 
lever actuated the gate, I do not recall as having been in- 
corporated in the sketches Mr. Lyndon made in describ- 
ing his invention to me in 1898, although I seem to recall 
the clutch mechanism shown in this sketch that you have 
just handed me. (Witness puts his finger upon the gear 
eluteh mechanism on the part marked ‘‘gate shaft.’’) 

Q. 82. Do any of the other features of this blueprint 
correspond with the features of such sketches made by 
Mr. Lyndon for you in 1898? 

A. Ido not recall any more of the features as having 
been in his ketches. 

Counsel for Complainant: Let it be shown that the 
witness has just been considering Blue Print of Com- 
plainant’s Exhibit Lyndon Reproduction Sketeh of his 
Disclosure Sketches in June and July 1898. 


Counsel may cross-examine. 
CROSS EXAMINATION. 


BY MR. WESTALL: 

XQ. 83. Before testifying in this case you were al- 
lowed to look over some of the testimony given by Mr. 
Lyndon and others, were you not, by Counsel for plain- 
tiff? 

By MR. BLAKESLEE: We admit that a copy of the 
testimony given by Mr. Lyndon inthis case and refer- 
ring to the present witness, has been before the witness 
to refresh his recollection prior to his testifying, but 
that was all of the testimony in this case, with the excep- 
tion of fragmentary testimony necessarily interwoven 
with it. 
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XQ. 6&4. Have you any independent recollection, and 
will you say that if you had not seen the dates given by 
Mr. Lyndon of these alleged disclosures, that you could 
testify positively that these disclosures were made some 
time in 1898? 

A. Yes. 

XQ). 85. You are positive then in stating that these 


disclosures were made some time during 1898? 
Eee 1 es, 


XQ. 86. You have stated that it was your impres- 
sion that it was just after the return of Mr. Lyndon from 
Japan. Have you any definite knowledge on that sub- 
ject? 

Counsel for Defendant: Objected to as having been 
already testified to by the witness, who has so stated. 

A. A definite knowledge that it was just after his re- 
turn from Japan? 

MOs Si, Yes: 


A. My statement was that I was under the impres- 
sion when these disclosures were made to me that Mr. 
Lyndon had just returned from Japan. I have no defin- 
ite knowledge of his having been there or having return- 
ed from there, except that was the impression I had; 
where I got it from I don’t know. 

XQ. 88. Can you state positively that it was during 
the fall or winter of 1898 that these alleged disclosures 
were made to you? 

A. Part of the disclosures were undoubtedly made 
before the winter of 1898. I could not be certain that 
all of them were. 

XQ. 89. Is it your recollection of the device so dis- 
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closed to you by Mr. Lyndon, that there was to be a con- 
stant waste of water through the by-pass during normal 
conditions of speed and load of the water wheel? 

A. Ido not recollect that that was to be the case. 

XQ. 90. Do you recollect that that was not to be the 
case? 

A. No. 


XQ. 91. Now Counsel ne to you the Blue 
Print of Complainant’s Exhibit Lyndon Reproduction 
Sketch of his Disclosure Sketch of June and July 1898, 
eovered the identifying marks of this sketch. It is a 
fact, is it not, that that sketch with its identifying marks 
was exhibited to you just before giving your testimony 
and it was explained to you what the sketch was intended 
to represent, was it not? 

A. Not that I recall. You ask two questions. The 
sketch was shown to me with identifying marks; I did 
not look at the identifying marks, or even notice that 
they were there, and it was not stated when it was shown 
to me what it was. 

XQ. 92. What was explained to you in relation to 
this sketch at the time it was shown to you just before 
testifying? 

A. It was handed to me and I immediately said that 
it looked familiar and explained that it reminded me of 
sketches made by Mr. Lyndon in describing his governor 
to me in 1898. 

XQ. 93. When you refer to the butterfly valve as 
balanced against pressure, what do you mean? 

A. That it can open or close with great facility with 
pressure on one side only of the valve, while the ordin- 
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ary valve must move against pressure generally in clos- 
ing. 
XQ. 94. By ordinary valve to what do you refer? 
A. Well a relief valve with a spring behind it is a 


good example of what I mean by an ordinary valve. 
REDIRECT EXAMINATION. 


BY MR. BLAKESLEE: 

RDQ. 95. You speak of your impression or recol- 
lection of Mr. Lyndon’s return from Japan being a 
month or so prior to his first disclosure to you in connec- 
tion with this water wheel governor invention, are we 
to understand that that is merely your impression at 
this present moment, or has been your impression since 
the time of these early disclosures by Mr. Lyndon? 

A. It was my impression at that time and since. 

RDQ. 96. How soon was it after the first disclosure 
by Mr. Lyndon to you in this connection in 1898, that yon 
commenced to consider this matter and the feasibility 
of this governor on behalf of the American Impulse 
Wheel Company, approximately? 

A. JI can only place it within the five or six months 
we were considering the matter. 

RDQ. 97. I mean how soon you first commenced to 
consider it? 

A. That is what Imean. I don’t know how soon. 

RDQ. 98. Am I to understand you were considering 


it during those five or six months? 


Saeco Yes. . Moh 
pee OF NEW JERSEY, County of Essex. ss: 
FREDERICK T. CRAMER, being duly sworn, de- 
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poses and says that he is a Notary Public in and for the 
County of Kssex, State of New Jersey, duly authorized 
to administer oaths and that he is a citizen of the United 
States and a resident of County of Essex, State of New 
Jersey; that the foregoing deposition of Thorburn Reid 
was taken before him on May 27, 1915, at his office in 
the Watsessing Bank, Bloomfield, New Jersey, commenc- 
ing at the hour of three o’clock P. M.; that there were 
present Raymond Ives Blakeslee, Fsq., Solicitor and 
Counsel for Complainant, and Joseph EF. Westall, Esq., 
Solicitor and of Counsel for Defendant; that the said 
witness was duly sworn by me before commencing his 
said deposition, to tell the truth and nothing but the 
truth; that the said deposition of said witness and the 
proceedings had in connection therewith were written 
out stenographically by M. EK. Woardell in his presence 
or under his direction, and were reduced to typewritten 
form under his direction; and that said deposition anj 
record in connection therewith is a full and complete 
record of said deposition as taken and the proceedings 
had and taken in connection therewith; that he is not 
connected with either of the parties to said suit in which 
said deposition was taken in any manner as attorney, or 
otherwise, or is not directly or indirectly interested in 
the event thereof, nor is he related to either of said par- 


ties by marriage or otherwise. 


That he is returning said deposition to M. EK. Woar- 
dell, the Notary, to be filed by her with the Special Ex- 


aminer in this case. 
Notarial Seal. FREDERICK T. CRAMER. 
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County Clk’s. Certificate. 
Sworn to and subscribed before me this 11th day of 
June, 1915. 
ALFRED H. EDGERLEY. 


Wolatigs r aye PUy Pree . Notary Public. 


Met pursuant to adjournment at the office of M. Ff. 
Woardell, Notary Public and Reporter, Room 805, 31 
Nassau Street, New York City, New York, at 9:30 
o’clock A. M. May 28, 1915. Present Raymond Ives 
Blakeslee, Ksq., Counsel for Complainant. Counsel for 
defendant not having put in an appearance and it being 
now some minutes past the time of meeting, an adjourn- 
ment is taken until the hour of 10:15 o’clock A. M., same 
day, at the same place. 

Met pursuant to adjournment at the same place, at 
the hour of 10:15 o’clock A. M., May 28, 1915. 

Present Raymond Ives Blakeslee, Ksq., Counsel for 
Complainant; Joseph F. Westall, Esq., of Counsel for 
Defendant. 

At this time and place it is stipulated by and between 
the parties to this case, duly represented by their Solie- 
itors and Counsel, that the deposition of Harry E. 
Knight, of the office or firm of Knight Brothers, attor- 
neys at law and practitioners in patent matters, of 2 
Rector Street, New York City, New York, may be taken 
at the hour of 10 o’elock A. M., Saturday May 29, 1915, 
before M. FE. Woardell Notary Public and Reporter, or 
at such time and place within the next ten days as may 
be convenient to all persons concerned, and as may in be 
discretion of the Notary be set, pursuant to stipulations 
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and agreements between the parties by +he—parties—by- 
their Solicitors and Counsel, and pursuant to the gen- 
eral order of the Court extant in this case, at the office 
of said Knight Brothers, at said 2 Rector Street, New 
York City, New York, upon the following questions now 
and hereby settled as between the parties to be pro- 
pounded to said Harry E. Knight by said Notary Public, 
who is duly authorized to receive such deposition in an- 
swer form to such questions, and to receive in evidence 
and mark as Complainant’s Exhibit Knight Brothers 
Lyndon Records, in one group, all papers, documents, 
records and the like which may be produced by such 
witnesses, Harry E. Knight, in connection with this tak- 
ing of said deposition, Raymond Ives Blakeslee, Hsq., 
Solicitor and Counsel for Complainant, and Joseph I. 
Westall, Esq., Solicitor and of Counsel for defendant to 
be noted as constructively present, irrespective of their 
actual presence at that time and place; and that said 
Notary shall duly certify the deposition so‘taken and 
any such Exhibit so received and mark and return the 
same to I. Benjamin, Esq. Special Examiner in this 
ease, International Bank Building, Los Angeles, Cal1- 
fqrnia, as regularly taken, received and offered and 
certified, although said Solicitors and Counsel may not 


in person be present at the taking of such deposition. 


AND IT IS FURTHER STIPULATED by and be- 
tween said parties, and by their said Solicitors and 
Counsel that no objection will ever at any time be raised 
by either of the parties hereto to such procedure in and 
upon the taking of such deposition of said Harry HE. 
Knight, and the offering and receiving and marking and 
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certifying of any such Exhibit in evidence, and the cer- 
tifying and returning of said deposition. 

This stipulation is rendered necessary in order that 
the Solicitors and Counsel of the parties to this suit may 
expedite the business of collecting proofs under stipula- 
tion east of the Mississippi River requiring considerable 
travel from point to point and in order that both said 
Sohcitors, who are taking these proofs, may be enabled 
to return to Los Angeles, California, as required in the 

early part of June 1915, because of Court engagements 
ate ae eee ey oe wishes 

Met pursuant to Pe as at the honr of Vis0mi 
M., May 28, 1915, at the office of M. IX. Woardell, Notary 
Public and Reporter, Room 805, 31 Nassau street, New 
York City, New York, present as before. 


EDWARD LYNDON, a witness produced on behalf 
of Complainant in rebuttal, being duly sworn, testified 
as follows in answer to questions put by Mr. Blakeslee: 

Q. 1. Please state your full name, age, residence 
and occupation? 

A. Edward Lyndon; 35 years old; St. Pauls Hotel, 
New York; electrical engineer. 

Q. 2. How long have you been practicing as an elec- 
trical engineer? 

A. Since 1899. 

Q. 3. What academic or technical training did you 
have in preparation for such practice? 

A. Four years at the University of Georgia. 

Q. 4. Do you remember what year you graduated in 
from that University? 
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Eee in 1899. 

Q. 5. Where was your home previous to graduating 
from such University? 

A. Athens, Georgia. 

Q. 6. For how many years had you resided there? 

A. All my life. 

Q. 7. Are you acquainted with Lamar Lyndon, a 
consulting engineer of New York City, New York? 

mu Yes, sil. 

Q. 8. How did you come to be acquainted with him? 

A. We happen to be brothers. 

Q. 9. Can you state one or more connections or 
fields of work you have had as electrical engineer since 
graduating from the University of Georgia? 

A. I have been associated with Companies in design- 
ing and building electrical apparatus, and have been 
building Street Railways and general consulting work 
here in New York City. 

Q. 10. Can you mention the names of one or more 
of such concerns? 

A. Electric Storage Battery Company, Philadelphia, 
Pennsylvania; Gould Storage Battery Company of New 
York; General Storage Battery Company of New Jer- 
sey; was associated with Dr. Louis Duncan for three 
years in general consulting work. 

Q. 11. With what concern are you connected at the 
present time? 

A. Bijur Motor Lighting Company. 

Q. 12. Do you know whether your brother ever did 
any work in connection with development of the water 
wheel governing art? 
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A. Yes through things he told me from time to time, 
he was working on this subject. 

Q. 13. Do you know whether he ever received any 
patent for such a device? 

A. Yes he did receive a patent. 

Q. 14. When did he first speak to you about water 
wheel governors, and his work in connection therewith? 

A. On his return from Japan in 1898. 

Q. 15. Do you know what he went to Japan for, or 
for whom? 

A. He went for the American Trading Company. 

Q. 16. Where were they located at that time? 

A. Main office was in New York City. 

Q. 17. And when he came back from Japan did he 
have any further connection with that Company? 

A. Yes; he was made Chief Engineer. 

Q. 18. And how do you fix the time of your broth- 
er’s return from Japan in 1898? 

A. It was the last summer I spent at my home. 

Q. 19. You had spent all the previous summers 
there? 

A. I had. 

Q. 20. Where were you the following summer of 
1899? 

A. In New York. 

Q. 21. And what connection is there between your 
spending your last summer at Athens, Georgia, and your 
brother’s return from Japan, or what enables you to as- 
sociate these two facts. 

A. That fact that my brother had been away for a 
number of years and on his return to this country he 
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came to visit his home, and I recollect that as being the 
last summer I spent at my home. 

Q. 22. How soon after his return from Japan in 
1898 did your brother Lamar Lyndon come to his home 
at Athens, Georgia? 

A. I think it was before the middle of June as I waz 
still in College at the time. 

Q. 23. And how long after his actual return to New 
York City, if you can state it approximately ? 

A. I can’t state that approximately. 

Q. 24. And you stated it was before the middle of 
June that he returned to Athens, Georgia, to his home? 

A. I was still in College and College season closes 
the middle of June. 


Q. 25. And how early in that year did you hear that 
your brother had returned from Japan, as nearly as you 
ean remember? 

A. Well I knew of his coming back many months be- 
fore he returned, just when he came I do not remember. 

Q@. 26. Can you state with certainty the year he re- 
turned from Japan? 

A. I can; in 1898. 

@. 27. How soon after your brother’s arrival in Ath- 
ens, Georgia, in 1898 did you first see him. 

A. Immediately. 

Q. 28. Approximately how long was your brother 
in Athens, Georgia, on the occasion of that visit? 

A. Well, Lam not certain as to the length of his stay. 

Q. 29. Can you state what year he left Athens after 
the occasion of this visit? 

A. 1898 he left Athens. 
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Q. 30. And where did he go from Athens? 

A. New York City. 

Q. 31. And do you know what he did on his return 
to New York City at that time? 

A. Became Chief Engineer of the American Trading 
Company. 

Q. 32. And was, or was he not in New York, or 
making his headquarters in New York the rest of 1898? 

A. Yes, his headquarters were in New York in 1898 
and 1899. 

Q. 33. And when was it your brother first spoke to 
you about this water wheel governor device? 

A. Within a short time after his arrival in Athens, 
Georgia, in 1898. 

Q. 34. That is as near as you could fix it, that would 
be a short time after June 15, 1898? 

A. I fix that time by the fact that I was in College up 
until the middle of June, and before I left College he 
had spoken to me of this water wheel governor. 


Q. 35. Can you recollect, and if so, please state what 
it was your brother said to you in Athens, Georgia, in 
the summer of 1898, as you have testified in disclosing 
to you this water wheel governor device which you have 
told us about. If you can remember his exact language, 
or any part thereof, please repeat the same, and if you 
cannot, please state the substance of what he so disclos- 
ed to you? 

A. I can repeat only in substance what was said i 
regard to governors. Just previously to that time I had 
been engaged on just college survey work on the water 


power and he explained the operation of the governor 
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he had devised, the action being to prevent the gates 
from over-running and for fixing the gates at a definite 
point, and this was done by a generator which was 
driven from some shaft, and the voltage of the gener- 
ator being sensitive to speed changes the general method 
of control was by means of the butterfly valve in a by- 
pass. 

Q. 36. Returning again to your testimony as to the 
events relating to your college course in Athens, Georgia, 
are we to understand that you commenced your summer 
vacation from that College on or about the 15th of June, 
1898? 

A. Yes. 

Q. 37. And how long a period of time did that vaca- 
tion consume, approximately? 

A. Three months. 

Q. 38. Can you recollect how much of that time your 
brother remained at Athens, Georgia. 

A. My recollection is a short part of the three 
months, 

Q@. 39. Was he at Athens, Georgia, again that year? 

A. Iam not positive. 

Q. 40. Do you recall that he was? 

A. I cannot fix definitely any time he was there after 
that. 

Q. 41. You do not recollect any time he was there 
after that time? 

A. The only time I can fix definitely is during the 
beginning of the summer of 1898 when he first came back 
from Japan. 

Q. 42. And it was on that occasion that you say he 
laid before you this water wheel governor? 
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A. It was positively at that time while I was still in 
College. 

Q. 43. That is before the vacation had commenced? 

A. Before the vacation had commenced. 

Q. 44. And in the year 1899 where did you spend 
the summer? 

A. New York. 

Q. 45. With whom? 

A. With my brother. 

Q. 46. Were either of you in Athens, Georgia, that 
summer, if you recollect? 

A. The summer of 1899? 

@. 47. Yes. 

A. Neither one of us was in Athens during that sum- 
mer. 

Q. 48. You have mentioned a shaft by which the 
dynamo was to be operated in your statement of what 
your brother disclosed to you in the summer of 1898 
about water wheel governor; by what was that shaft to 
be driven? 

A. Driven from the water wheel; some shaft that 
bore a fixed speed relation to the speed of the water 
wheel. 

q). 49. You have likewise referred to a by-pass: 
What were the arrangement and working relations of 
that by-pass with respect to any other parts of the gov- 
ernor? 

A. The function of the by-pass as explained to me 
was to reheve the pressure set up in the pipe line by 
opening the butterfly valve in the by-pass when the gates 
were suddenly closed and the reverse operation when the 
gates were opened. 
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@. 50. Where was the by-pass to be located with re- 
spect to the water wheel gates? 

A. The by-pass was to be connected ahead of the 
turbine. . 

Q. 1. Connected with what? 

A. To the incoming pipe line. 

Q. 952. And what would be the disposition of any 
water passed through the by-pass? 

Eee ILost. 

@. 53. Would it pass to the wheel? 

A. No water through the by-pass passed to the wheel. 

Q. 54. And was there to be any provision of any 
other part or element in any way affecting the action of 
the by-pass? 

A. I don’t believe I quite get that. Will you please 
repeat the question. I don’t understand that. Will you 
east that question differently? 

Q. 55. I will restate the question. Was any other 
part or feature to be provided as disclosed to you by 
your brother at that time, in any way acting upon the 
by-pass? 

A. I don’t recall any now. 

Q. 56. Was the by-pass valve to be maintained usual- 
ly in any selected position? 

A. The relative location of the butterfly valve de- 
pended on the gate opening. 

Q. 957. So that what would be the relation, or work- 
ing relation, or operative relation, or nature of coupling 
as between the water wheel gates and the by-pass valve? 

A. There would be an inverse coupling between gates 


and valve. 
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Q. 958. And was any other part or element to be pro- 
vided which in any way controlled the by-pass valve in 
the by-pass? 

A. I don’t recall it. 

Q. 59. Do you recollect anything which was disclos- 
ed to you by your brother at this time relative to main- 
taining the by-pass valve in any particular position af- 
ter it had accompanied the water wheel gates inversely in 
movement? 

A. Only through questions of mine as to probable 
loss of water through the by-pass in which the valve 
might be partially opened at all times. I do recall his 
making some statement as to how this was to be pro- 
vided for. i by 

Q. 60. Do you remember his suggestion to you of 
anything for bringing the by-pass valve to such a select- 
ed position after it had operated in conjunction with the 


water wheel gates? 


A. I only remember that he answered my objection 
to my satisfaction at that time; just how or what means 
were to be taken, I don’t recall. 

Q. 61. You remember his making any reference in 
eonnection with this governor to any dashpot device that 
was to be provided? 

There was a dashpot. 

62. Where was that to be provided? 

On the valve. 

63. Which valve? 

Butterfly valve. 

64. And what was that provided for? 

To bring the valve back to a fixed position. 


>O>Orop 
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65. That is the butterfly by-pass valve? 
Butterfly by-pass valve to a fixed position. 

66. After what? 

After the valve had been moved. 

67. Which valve? 

Butterfly valve. 

68. Of the by-pass? 

Of the by-pass. 

69. What briefly is a butterfly valve? 

A butterfly valve is a valve fixed in a rotating po- 


es ea it ge 


sition in a pipe line. 

Q. 70. What is its general classification among 
valves? 

A. JI don’t know its classification. 

Q. 71. How is it mounted with respect to its seat? 

A. There is a pin through the center of the valve and 
the valve rotates in the center of the pipe or by-pass. 

@. 72. And what is its relation to the pressures of 
fluid brought to bear upon it, or how does it receive pres- 
sures? I am asking so that the record may show clearly 
what the butterfly valve is according to your testimony. 

A. On the face of the valve. 

Q. 73. And aside from any external or additional ac- 
tuation, what is the effect upon the valve of the pressure 
of the fluid which flows to it, that is do the pressures of 
fluid tend to move it of themselves? 

Counsel for Defendant: Objected to as leading. 

ee NO. 

Q. 74. And what is the relation between the butter- 
fly valve and its seat during the movement of such 
valve? 
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A. The seat remains fixed and the valve moves. 

Q. 75. And is there, or is there not any friction of 
the valve upon its seat during the movement of the 
valve? 

A. There is no friction of the valve on its seat. 

Q. 76. Now, with respect to what you have called 
part of this governor disclosed to you by your brother 
in 1898, which you have referred to as preventing the 
overrunning of the governor or of the gates, what was 
the nature of that feature? 

A. That the gates in opening should not over-travel 
and there would not be a see-saw action when opening 
and closing. 

Q. 77. When the gate started to move as controlled 
by this governor, how far would it move in response to 
a change of speed in the water wheel? 

A. It traveled to some definite position. 

Q. 78. And did it remain there? 

A. It remained in that position. 

Q. 79. And what would be the advantage of this? 

A. The gate would give a uniform flow and prevent 
a hunting of the gates in attempting to find the right 
opening for the imposed load. 

Q. 80. Do you remember any further the particular 
nature of these features, aiming at preventing hunting 
or over-running of the governor, or a see-saw action of 
the water wheel gates? 

A. No, I don’t recall just what was the provision 
made. 

Q. 81. In general, how were these various parts to 
be actuated or operated, that is these various features 
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and elements of the governor of your brother, which you 
have told us about? 

A. The generator which was to be driven from the 
shaft of the water wheel, or from some shaft having a 
fixed speed relation to the water wheel shaft, was to be 
a machine which operated at very low magnetic satura- 
tion so that it would be sensitive to any speed changes. 

Q. 82. Did your brother specify to you at any time 
when he disclosed this water wheel governor to you, 
what the windings of the field of this generator were to 
be in kind? 

A. JI remember that to be a plain shop wound ma- 
chine. 

Q. 83. Do you remember any further how the vari- 
ous other parts and features, namely, the working parts 
and features of the governor, were to be actuated? 

A. I ean’t recall the details other than the fact that 
eurrent from the generator actuates a solenoid and that 
the movement of this solenoid brought about the opera- 
tions to effect the gate openings. 

Q. 84. Did you keep in touch with any further work 
of your brother such as there may have been in and 
about this water wheel governor subsequent to his stay 
in Athens in 1898? 

A. I did up to the time the patent was granted. 

@. 85. Do you recollect any other particular step 
in that connection taken by your brother? 

A. No other than the working out of the actual de- 
sign or the various parts. 

Q. 86. Did you remain in Athens until the summer 
of 1899? 
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eee Decay 

Q. 87. And did your brother put before you any ol 
these various steps in developing this governor? 

A. He did. 

Q. 88. Did you see a patent which was issued fo: 
this governor? 

AS 1 did: 

Q. 89. And how did the disclosure of that patent 
compare with what your brother had disclosed to you 
in the summer of 1898? 

A. Idon’t recall any differences that were enough to 
excite my curiosity. 

Q. 90. Do you remember any differences in princi- 
ple or function of the general elements? 

A. No difference in function. 

Q. 91. And in general principle? 

A. Or in general principle. 

Q. 92. Were or were not your brother’s disclosures 
to you in the summer of 1898 of this water wheel gov- 
ernor sufficient to enable you then to have made draw- 
ings of the same from which such a water wheel gov- 
ernor could have been constructed? 

A. They were and it is my recollection I did make a 
set of drawings. 

Q. 93. During that summer? 

A. During that summer. 

Q. 94. Do you know where those drawings are now? 

A. I don’t know whether they are in existence or 


Q. 95. Where would they be if in existence? 
A. They would be in the University of Georgia. 
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Q. 96. If they were made at that time, would they 
have been made during vacation, or after your return to 
College. 

A. They would have been made during vacation. 

@. 97. Would it be possible for you to ascertain 
whether such drawings are in existence now? 

A. It would be possible I suppose to find if these 
drawings are still kept. They would be kept as records 
if that work was done as part of my drafting course, and 
they would not be kept as records if they were not done 
as part of my drafting course. 


Q. 98. Will you please take steps to procure such 
drawings if they exist, together with a certificate from 
a proper officer of the University of Georgia, and for- 
ward the same to me at 728 California Building, Los 
Angeles, California, so certified at your earliest oppor- 
tunity. 

A. [ will. 

Q. 99. Further, with respect to these disclosures to 
you by Mr. Lamar Lyndon, in the summer of 1898, were 
there any of the parts and features so disclosed to you, 
which could not be purchased or produced in ordinary 
usual shop practice for the purpose of building such a 
governor? 

A. Generators of the type necessary were not stan- 
dard production; solenoids were not standard produc- 
tion; those two items I remember as not being standard. 

@. 100. Solenoids were built thereofore? 

A. Solenoids were built theretofore. 

Q. 101. And generators were of course built there- 
tofore? 
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A. Generators were built theretofore. 

Q. 102. And was it a question of anything more than 
of the winding? 

A. It was a question of design of solenoid and gen- 
erator. 

Q. 103. And by design, do you mean anything fur- 
ther than winding, or what we might call broadly, field 
formation? 

A. By design I mean the proper apportioning of 
winding and iron. 

Q. 104. And did that involve anything further than 
mere specifications in these respects? 

A. It involved only specifications for generator and 
for solenoid. 

Q. 105. And was the matter of specifying such or- 
ganizations usual at that time in varying the organiza- 
tions of such devices? 

A. Yes. 

Q. 106. As to any other parts of the governor so 
disclosed to you by your brother in 1898, do you remem- 
ber any unusual features or parts requiring special de- 
signing or production? 

A. No. 

Q. 107. Did your brother make any sketches or illus- 
trations for you in the summer of 1898 while disclosing 
to you this water wheel governor? 

A. Yes. 

Q. 108. Do you know what has become of any of 
those sketches? 

AS Ido not. 

Q. 109. Can you at the present time reproduce gen 


erally any such sketch? 
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A. I doubt it from memory. 

Q. 110. I show you a blue print, concealing the 
identifying matter thereon, and ask you if you know 
what it shows? (handing witness paper.) 

A. I recognize the main features of the governor, 
such as I remember my brother to have shown me. 

Q. 111. Shown you at what time? 

A, Me fey 

Q. 112. Is there any relation between this governor 
and the one you have been describing as disclosed to you 
in Athens in 1898, and if so, what? 

A. The general features as I see are the same. 

Q. 118. Do you remember where it was in Athens, 
Georgia, he disclosed to you such a governor and the 
features thereof? 

fee) do not. 

Q. 114. Where did your brother reside while visit- 
ing at Athens in 1898? 

A. Ie resided at my father’s house. 

Q. 115. And did you have talks with him about this 
governor at that house? 

eee ledid. 

Q. 116. Do you understand the features of construc- 
tion and inter-relation of parts outlined in this blue 
print? 

A. From a short examination I made I understand 
the general features. 

Q. 117. Please point out briefly what you gather 
from this blue print. 

A. The generator which is a variable speed machine 
driven from some shaft on the water wheel, the controll- 
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ing solenoid receiving the eurrent from the generator 
brushes; also the butterfly valve which is connected in- 
versely to the gates and the dashpot on the butterfly 
valve; also the electrically operated shifting mechanism 
which opens or closes the gates depending on which of 
its coils is energized. I see in this sketch a storage bat- 
tery is used for energizing the coils. I remember dis- 
tinetly that the sketches shown me provided for two 
sources for energizing these coils; the storage battery 
for one and some separate source, such as the bus bars 
of the power station. 

Q. 118. Referring to the part ‘‘friction returning 
device’’ what do you understand that part to represent? 

A. The exact construction of that friction returning 
device I have forgotten. 

Q. 119. What was its purpose? 

A. To return the gate to its fixed place. 

Q. 120. With what relation to the change in speed 
of the wheel? | 

A. From that sketch I don’t know whether I under- 
stand the sketch and recall what that construction was 
but apparently I recall that to be such mechanism of 
fixed portion and movable portion, but I am not sure 
as to this construction. 

Q. 121. And what effect did it have upon the gate 
when the gate was moved by the governor? 

A. It moved the gate to a definite fixed position. 

Q. 122. And what happened to the gate after it had 
reached this position? 

A. The gate remained in that position until the 
change of load oceurred which necessitated a different 
opening. 
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Q. 123. And when the change of load occurred, what 
to the wheel? 

A. The tendency was for the wheel to change speed. 

Counsel for Complainant: Let it be shown that the 
witness has just discussed photograph of Complainant’s 
Exhibit Lyndon Reproduction Sketch of his Disclosure 
Sketches of June and July 1898. 


Counsel may cross-examine. 


CROSS EXAMINATION. 


BY MR. WESTALL: 

XQ. 124. Is it your understanding that in the con- 
struction which you have referred to on your direct ex- 
amination, that there was to be a constant waste of 
water through the by-pass valve? 

A. That was a question which I asked of my brother 
at the fime, whether there was to be a constant waste or 
not. I asked that question because I was working on a 
hydraulic electric plant at that time. Apparently he 
answered that satisfactorily; I don’t know what the an- 
swer was. 

XQ. 125. What was your understanding as to the 
operation of the device when an increase of load occur- 
red on the main water wheel, that is to say, confining 
your answer to the operation of the main gate and the 
by-pass valve alone, without considering the various 
agencies which caused them to operate. 

A. The by-pass valve opening would be decreased. 

XQ. 126. And what would happen to the main gate? 

A. The main gate opening increased. 

XQ. 127. And then suppose that load was continued 
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for some minutes, what do you understand would be the 
relative positions of the two valves, that is to say, would 
they maintain that position? 

Counsel for Complainant: Objected to as having al- 
ready been answered by the witness, who has stated def- 
initely the action of the dashpot and its effect upon the 
by-pass valve after its movement in accompanying the 
movement of the water wheel gate. 

A. No, the dashpot returns the butterfly valve. 

XQ. 128. What do you understand was to be the po- 
sition of this by-pass valve during normal operation, 
that is to say, when the wheel was carrying a normal 
load and operating at normal speed? 

A. My understanding was that the by-pass valve was 
to be partially opened, that was what was never defin- 
itely stated in the discussions with my brother; my recol- 
lection is that it was to be partially opened. 

XQ. 129. Did your brother make any disclosure to 
you concerning any adjustment of this valve which 
would allow it to be completely closed under normal 
conditions? 

A. Not in any actual values; our discussion was lim- 
ited just to general features of operation. 

XQ. 130. And you say your brother did not ex- 
plain to you that there would be any way of stopping 
this constant waste of water? 

A. I don’t recall any definite means for stopping the 
waste. 

XQ. 131. In order for the device to be operative, 
was not it necessary that there should be a constant 


waste of water? 
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Counsel for Complainant: Objected to as argument- 
ative and as calling for a conclusion on the part of the wit- 
ness, and not for a statement of facts and not proper 
cross-examination. 

A. That was a point I brought up with him in dis- 
cussion and I don’t recall his answer, or what means he 
had taken to provide against such a method of operation. 

XQ. 132. These drawings that you say were made 
by you during the vacation of 1898, were they exhibited 
at any time to your brother before they were delivered 
to the College instructo! to the school? 

A. My recollection is that they were not. 

XQ. 133. Is it your recollection that all the various 
means for a complete governor were illustrated in those 
drawings? 

Counsel for Complainant: Objected to as calling for 
a conclusion on the part of the witness and not a state- 
ment of facts and not proper cross-examination. 

A. Those drawings were not mechanical working 
drawings; they showed the mechanical parts, as I re- 
member, more or less in sketch form, but without work- 
ing electrical diagrams, showing all the electrical struc- 
tures and how the connections were to be made. 

XQ. 154. Did they show the by-pass and its butter- 
fly valve as you recall? 

A. Yes, they did show in sketch form; the drawings 
did not show the relation of the butterfly valve in any 
of its positions to gate relations; those parts were simp- 
ly rough sketches. 


XQ. 155. Do you mean to say that you showed all 
these intermediate parts in rough sketches in those 
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drawings, or you made separate rough sketches of those 
parts? 

A. The drawings, as I remember, were made up of 
one sheet, in which only a part of the water wheel was 
shown; then another mechanical part, another mechan- 
ical part and all these connected electrically where elec- 
trical connections were necessary, but any mechanical 
connection between one part and another part, as I re- 
member them, were not shown. In other words, it was 
an electrical working diagram and not a mechanical 


working diagram. 
REDIRECT EXAMINATION. 


BY MR. BLAKESLEE: 


RDQ. 1386. Were the various features, such as the 
dashpot, butterfly by-pass valve, by-pass water wheel 
gate and devices for preventing overrunning of the gov- 
ernor, shown or indicated in these drawings as you made 
in the summer of 1898? 

A. My recollection is that all these parts were shown. 

RDQ. 137. And were or were not enough mechan- 
ical parts shown to indicate the means of operating these 
several features responsive to the impulses of the elec- 
trical energization? 

A. I think my drawings relate mostly to electrical 
wiring. 

RDQ. 138. And was this wiring diagram so com- 
plete as to show the various leads, or circuit connections, 
or paths to the various elements I have just mentioned? 

A. It was, that was the idea of the drawing. 

RDQ. 139. So that there still remained as to making 
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working drawings the laying out of the mechanical con- 
nections which operate these several elements responsive 
to the several electrical impulses? 

A. When I say working drawings I refer to the fact 
there was no dimensional drawings made. 

RDQ. 140. And then, as I understand to make work- 
ing drawings, would require, would it, the addition to 
these drawings of showing dimensions of the various 
parts entering into the operation of the governor? 

A. It would be necessary to have the dimensional 
drawings. 

RDQ. 141. And could, or could not those be made 
by an ordinary draftsman, assuming he were given a 
statement of the work the governor was to do? 

A. Yes, some one familiar with mechanical design. 

RDQ. 142. And any one familiar with mechanical 
design? 

A. Imean to say there was nothing particularly dif- 
ficult in the design of this apparatus. 

Before being excused the witness is recalled in order 
that there may be put to him several further direct ques- 
tions. 

Q. 143. What, as you understood it, in the summer 
of 1898, was the object of providing this by-pass and by- 
pass valve to work inversely to the water wheel gate of 
this governor? 

A. That was explained to me at that time. An in- 
crease of load with the ordinary form of governor would 
be exaggerated by an increased gate opening, and under 
these conditions for a short time the velocity of the 
eolumn of water through the turbine would be decreased. 
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Q. 144. And what did you understand would oceur 
when the gate opening was decreased? 

A. That the velocity would increase. 

Q. 145. And these decreases and increases in veloc- 
ity would have what effect upon the wheel? 

A. It would give changes in speed that were just in- 
verse to the ones that were wanted. 

Q. 146. And was anything said at that time with re- 
spect to inertia stresses in the pipe line incident to mov- 
ing water wheel gates in opening and closing directions ? 

A. Yes, that was one of the features that was new to 
me at the time and my brother explained how the sud- 
den closing of the gates would cause the rupture of a 
pipe line, or the opposite might cause the collapse of the 
pipe line. 


CROSS-EXAMINATION. 


BY MR. WESTALL: 


XQ. 147. Had you given any further special study 
to those problems prior to that time? 

A. Yes, I was doing actual work on a hydraulic de- 
velopment as a part of my College engineering course, 
and it was just at that time, or just previous to that time 
that I had been designing gates and a turbine equip- 
ment. 

At this point it was stipulated by and between Counsel 
for the parties to this suit, they having investigated the 
matter, that there are no records of the American Trad- 
ing Company of New York City, New York, with which 
the witness Lyndon has testified he was connected in the 
year 1898 in existence at this time as and of that year 
1898 or the year 1899. 
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At this point an adjournment was taken until the hour 
of nine o’clock A. M., May 29th, 1915, at the office of the 
Legal Department of the York Manufacturing Com- 
pany at York, Pennsylvania; and an adjournment like- 
wise being taken pursuant to stipulation appearing upon 
the record of this day to the hour of ten o’clock A. M 
May 29, 1915, at the office of Knight Brothers, 2 Rector 
street, New York City. 

Met pursuant to adjournment and stipulation before 
M. E. Woardell, Notary Public and Reporter, at the of- 
fice of Knight Brothers, 2 Rector street, New York City. 
New York, at the hour of ten o’clock A. M., May 29, 
OID, 

Owing to professional engagement of the witness Har- 
ry Ek. Knight, an adjournment was taken to the hour of 
12:30 P. M., May 29, 1915, same place, before same officer. 

Met pursuant to adjournment and stipulation before 
M. EK. Woardell, Notary Public and Reporter at the of- 
fice of Knight Brothers, 2 Rector street, New York City, 
ametne hour of 12:30 o’clock P. M., May 29, 1915. 


HARRY E. KNIGHT, a witness produced on behalf 
of Complainant in rebuttal, being duly sworn, testified 
as follows in accordance with stipulation between the 
parties: 


DIRECT EXAMINATION. 


Q. 1. Please state your full name, age, residence 
and occupation? 

A. Harry E. Knight; 54; Boonton, New Jersey; 
lawyer. 

Q. 2. How long have you been connected with the 
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firm of Knight Brothers, attorneys at law, of 2 Rector 
street, New York City, New York? 

A. Ihave been at 2 Rector street some six or seven 
years; I have been connected with the firm since 1879. 

Q. 3. Are you acquainted with Lamar Lyndon, a 
consulting engineer of New York City, New York, pat- 
entee of United States Letters Patent No. 695,220? 

eee ain. 

Q. 4. Did ycu, or your firm, or its predecessors, pre- 
pare and file said application for United States Letters 
Patent 695,220? 

A. Yes, my present firm prepared that application 

Q. 5. Can you state when you, or your firm, or its 
predecessors received from Mr. Lyndon instructions and 
data for the preparation and filing of this application, 
and if so pleadée state? 

A. We received such instructions and data on July 
(iy LOU) 

Q. 6. What was the cause of delay in filing of said 
application from the time you received such data and 
instructions? 

A. The delay does not seem to have been unusual. 
The file wrapper which I herewith produce, shows that 
the instructions were received on July 7, 1900, as already 
stated; that consultations were had on several occasions 
and attention given to the case during July and August; 
that on August 6 and 7 a specification was prepared, this 
latter entry being in pencil in my brother A. P. Knight’s 
handwriting, and that the papers were executed Septem- 
ber 8, 1900, of the same year, only two months after re- 
ceipt of the papers. During this time apparently a con- 
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siderable part of the work was the preparation of draw- 
ings. The drawings were quite intricate and I see by a 
earbon copy of letter in this file wrapper, dated August 
8, 1900, that they may not have been completed at that 
date. I deliver to the Notary, who is taking this deposi- 
tion the file wrapper, I have produced, with all of the 
papers contained therein. These papers include the of- 
ficial and unofficial correspondence, all of which are at- 
tached to the file wrapper, and also a number of de- 
tached papers, all of which are in the condition in which 
they were when the papers in this case were filed away 
on the completion of our attention to the application and 
the securing of the patent in March 1902, that is to say, 
all the papers herein were in the file at that time and in 
their present condition. All of the dates which appear 
upon the several letters and other papers are, I believe, 
eorrect and the stamp which appears on some of the 
papers Received, and then the date, and the word ab- 
breviation of Knight Brothers, is the correct stamp of 
the firm, and was to my best knowledge and belief ap- 
plied on the several dates which appear on the respec- 
tive papers. The pencil notes upon the back of the loose 
paper marked ‘‘Description and Claim Re Electro Me- 
chanical Wheel Governor’’ are in my handwriting. (Wit- 
ness produces records.) 

Q. 7. Was or was not Mr. Lyndon’s account good 
with you at that time? 

A. It was. 

Q. 8. If Mr. Lyndon failed to pay your fees or the 
expense of this application, or delayed in the payment of 
same, was the work of preparing and filing this appli- 
cation consequently delayed, or materially delayed? 
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A. Not on that account, and I do not think it was 
materially delayed on any account. 

Q. 9. Can you produce any records which pertain 
to the matter of this application for said Lyndon Let- 
ters patent? 

A. I have produced them in answer to a former 
question and delivered them to the Notary Public taking 
this deposition. 

Q. 10. Do these records show any dates pertinent 
to the receipt of instructions for the preparing and fil- 
ing of said Lyndon application, and the work of your- 
self, or your firm or its predecessors in connection with 
the preparation and filing of said application? If so, 
please state what these dates are in each instance, and 
deliver such records to the Notary to be received in evi- 
dence in this ease and duly marked by her. 

A. The record does contain such dates, and the pa- 
pers have been delivered to the Notary as requested, 
and I may say in explanation that the file wrapper is it- 
self explanatory. At that time the history of cases was 
kept by my office directly upon the file of the case, which 
contained a statement of the proceedings in the case, and 
of the charges; all this will be found on the turned in 
page of the file wrapper and all the entries therein are 
to my best knowledge and belief true and correct. I 
recognize all the handwriting as that of various em- 
ployees of my firm during the period of the pendency of 
the cases in the office. 

File wrapper marked Complainant’s Exhibit Knight 
Brothers Lyndon Records. | 
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XQ. 11. In answer to the last question of your di- 
rect examination have you produced all of the records 
or papers in your custody, or under the control of your 
firm, or its predecessors relating to said application for 
United States Letters Patent granted to Lamar Lyn- 
don No. 695,220? 

A. Yes, although I may add that I find an old led- 
ger account in which are transcribed the items which 
here appear. 

XQ. 12. If not I will ask you to produce all letters, 
instructions, drawings, writings, or other written mat- 
ter comprising your file relating to said Lyndon appli- 
cation? 

A. The above is already answered. 

XQ. 18. Have you any independent recollection of 
any of the circumstances, or of the dates connected with 
or surrounding said application further than as testi- 
fied to in your direct examination, and if so, what? 

A. I have not. 

XQ. 14. Where have these files, records and draw- 
ings produced by you in answer to the last question on 
direct examination and the first question on cross-ex- 
amination heen since the grant of said Lyndon patent 
No. 695,220? 

A. When the patent was granted the papers were 
filed away in a file away box in my office, and a number 
of years ago were sent with other papers out to the stor- 
age place at my home where they have remained until 
today. 

XQ. 15. Have all these files, records, instructions, 


2734 George J. Henry, Jr., vs. 


sketches and drawings been in the possession of your 
firm, and its predecessors continuously sinee the matter 
of said application was placed in the hands of your firm, 
or its precessors? 

A. They have been in my fitin’s possession ever 
since the date referred to. 

XQ. 16. If not, please state where such files, papers, 
instructions, drawings, sketches and records have been 
from the time such matter was first placed in the hands 
of your firm, or its predecessors, up to the present date? 

A. Ihave already answered this question. 

XQ. 17. Have you had any communication from Mr. 
Lamar Lyndon, or anyone interested in any way in said 
application for Letters Patent 695,220 during the last 
year, and if so, what? 

A. Someone, I think, during the last year mentioned 
to me that this patent was in litigation. I believe it was 
Mr. Lyndon. The conversation, as I recollect it, was a 
casual one and called for and received no attention on 
my part. 

XQ. 18. In answer to the last question, have you 
described fully all correspondence or conversations 
which you have had with anyone interested in said ap- 
plication for Letters Patent referred to, and if not please 
state fully any other correspondence, communications 
or conversations that you have had relating to the same? 

A. Ihave done so, excluding, however, from this the 
conversation had yesterday with Mr. Blakeslee, who 
merely requested me to find and produce these papers 
which request I have now complied with. 

XQ. 19. Are all of the files, records, papers, letters, 
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instructions and sketches heretofore produced by you 
in answer to previous questions of this deposition in the 
same condition as they were originally, by which I mean 
have any alterations or additions been made to any 
drawings, sketches, letters, instructions or other papers 
comprising the same, and if so, what? 

A. None to my knowledge and J believe the papers 
are in the exact original condition. 

XQ. 20. Please explain how vou fix the date by 
reference to any of said papers comprising vour files 
and records, of said Lyndon application, of the time 
when such matter was first placed in the hands of vour 
firm, or itS predecessors? 

A. The file wrapper shows the entry in the handwrit- 
ing of the then file clerk of the office under date ‘‘1900 
July 7 Ins. Ree’d.’’ This was an entry by the file clerk 
under my instructions when instructions were received 
for proceeding with the application for patent. I rec- 
ognize this, therefore, as the date of the beginning of this 
ease in the office. I further remember that the instrue- 
tions for the case were received from Mr. Lyndon and 
by reference to this date to refresh my memory, I am 


able to state that the instructions were received on July 
eo00. 


STATE OF NEW YORK, County of New York. ss: 


M. E. WOARDELL, being duly sworn, deposes and 
says that she is a notary public in and for the County of 
Kings, State of New York, duly authorized to act within 
the County of New York duly authorized to administer 
oaths, and that she is a citizen of the United States and 
a resident of the Borough of Brooklyn, County of Kings, 
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City and State of New York; that the foregoing deposi- 
tions of Hillary C. Messimer, Henry C. Meyer, Jr., Wd- 
ward Lyndon and Harry KE. Knight were taken before 
her commencing at the hour of two o’clock P. M. on May 
24, 1915, at the office of Henry Escher, Jr., 26 Exchange 
Place, New York City, New York, and at the other times 
and places, all as appear in connection with said fore- 
going depositions; that there were present Raymond 
Ives Blakeslee, Esq., Solicitor and Counsel for Com- 
plainant, and Joseph F. Westall, Esq., Solicitor and of 
Counsel for Defendant; that the said witnesses were 
duly sworn by her before commencing their said depo- 
sitions, to tell the truth and nothing but the truth; that 
the said depositions of said witnesses and the proceed- 
ings had in connection therewith were written out ste- 
nographically by her and were reduced to typewritten 
form by her; and that said depositions and record in 
connection therewith are a full and complete record of 
said depositions as taken and the proceedings had and 
taken in connection therewith; that she duly certified 
the Exhibits offered in connection with the taking of 
such depositions; that she is not connected with either 
of the parties to said suit in which said depositions were 
taken in any manner as attorney, or otherwise, or is not 
directly or indirectly interested in the event thereof, nor 
is she related to either of said parties by marriage or 
other wise. She further certifies that the deposition of 
Earl A. Merrill, after he had been duly sworn before 
Lloyd Thompson, Master in Chancery for the State of 
New Jersey, was taken at Number 121 Prospect Street, 
Westfield, in the State of New Jersey. She further cer- 
tifies that the deposition of said Karl A. Merrill, with 
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the proceedings thereon as well as the other records, is 
a full, true and complete record thereof, and that she is 
returning all of said depositions together with the duly 
certified deposition of one Thorburn Reid returned to 
her by Frederick T. Cramer, Notary Public, to the Spe- 
cial Examiner in this case, together with the Exhibits 
certified by her. 
Subseribed and sworn to before 
me this 13th day of July, 1915. 
M. KE. Woardell. 

Robt. Connor 

Notary Public 

Kings County 

Certificate filed in New York County 

New York County No. 118 

New York Register No. 6215. 


Notarial Seal. 
Conlleh 
a 


County Clerk’s Certificate Attached. 
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IN THE UNITED STATES DISTRICT COOhm@ 
SOUTHERN DISTRICT OF CALIFORNIA, 
SOUTHERN DIVISION. 


GEORGE J. HENRY, JR., 


Complainant, 
VS. 
CITY OF LOS ANGELES, 
Defendant. 


IN EQUITY, 
No. A-87. 


SUPPLEMENTAL OATH AND CERTIFICATION. 


STATE OF NEW YORK, Count of New York. ss: 


M. E. Woardell, being duly sworn, deposes and says: 

That she is a Notary Public in and for the County of 
Kings, State of New York, duly authorized to act with- 
in the County of New York, State of New York, and duly 
authorized to administer oaths, and that she is a citizen 
of the United States and a resident of the Borough of 
Brooklyn, County of Kings, City and State of New 
York; that the foregoing depositions of Hillary C. 
Messimer, Henry C. Meyer, Jr., Edward Lyndon, Harry 
E. Knight, and Earle A. Merrill, were taken before her, 
commencing at the hour of two o’clock P. M. on May 
24th, 1915, at the office of Henry Escher, Jr., No. 26 
Exchange Place, New York City, New York, and at the 
other times and places mentioned, all as appear in con- 
nection with said foregoing depositions; that there were 
present at the taking of each of said depositions, Ray- 
mond Ives Blakeslee, Esq., Solicitor and Counsel for 
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Complainant, and Joseph F. Westall, Esq., Solicitor and 
of Counsel for Defendant; that the said witnesses with 
the exception of Earle A. Merrill were duly sworn by 
her before commencing their said depositions, to tell 
the truth, the whole truth and nothing but the truth; 
that the said depositions of said witnesses and the pro- 
ceedings had in connection therewith, were written out 
stenographically by her and were reduced to typewrit- 
ten form by her; and that said depositions and record 
in connection therewith are a full, true and complete 
record of said depositions as taken and the proceedings 
had and taken in connection therewith; that she duly 
certified the Exhibits offered in connection with the tak- 
ing of such depositions; that she is not connected with 
either of the parties to said suit in which said deposi- 
tions were taken, in any manner as attorney, or other- 
wise, nor is she directly or indirectly interested in the 
event of said suit, nor is she related to either of said 
parties by marriage or otherwise, that the said deposi- 
tion of Karle A. Merrill was taken at No. 121 Prospect 
Street, Westfield, in the State of New Jersey, being the 
office of said witness Earle A. Merrill, and that said 
Earle A. Merrill, who gave such deposition, was first 
duly sworn before Lloyd Thompson, in the presence of 
afhant, said Lloyd Thompson being a Master in Chan- 
cery of the State of New Jersey, and duly authorized 
and commissioned to administer oaths, and that said 
Lloyd Thompson neglected to himself and separately 
certify said deposition of said Earle A. Merrill, taken 
before him as well as any Exhibit offered in connection 
therewith, offering as his excuse the refusal of the wit- 
ness to read over his said deposition, which reading 


2740 George J. Henry, Jr.. vs. 


over of said deposition has, as pointed out to said wit- 
ness and Thompson, been waived pursuant to stipula- 
tion between the parties to this suit approved by the 
Court; and that she has returned all of said depositions 
together with the foregoing duly certified deposition of 
one Thorburn Reid, returned to her by Frederick T. 
Cramer, Notary Public, to the Special Examiner in this 
ease, together with the Exhibits certified by, her. 
M. E. WOADELL, 
Nofary Public. 
Subscribed and sworn to before me 
this 27th day of July, 1915. 
R. C. OTHEMAN, 
Notary Public No. 2879 
New York County. 
(SEAL) sue 
My Commission Expires 30th dab, 1916. 
Co. Clerk’s Cert. Attached. 


IN THE UNITED STATES DISTRICT COURT, 
SOUTHERN DISTRICT OF CALIFORNIA 
SOUTHERN DIVISION 
IN EQUITY No. A-87 
GEORGE J. HENRY, JR., 


Complainant, 
against 
CITY OF LOS ANGELES, 
Defendant. 


DEPOSITIONS OF HILLARY C. MESSIMER, 
EARLE A. MERRILL, HENRY C. MEYER, JR., 
THORNBURN REID, EDWARD LYNDON AND 
HARRY EK. KNIGHT: 
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Office of I. Benjamin, 
310-313 International Bank Building, 
Los Angeles, Cal., Wednesday, August 25, 1915. 
10 o’clock a. m. 


Testimony taken on behalf of the defendant in the 
above entitled cause on surrebuttal, pursuant to the or- 
der of Court and notice heretofore served, at the office 
of I. Benjamin, the Special Examiner, 310-313 Interna- 
tional Bank Building, Los Angeles, California, begin- 
mime sar 10 o’clock A. M., August 25, 1915. 


Present :— 

Raymond Ives Blakeslee, Esq., Solicitor for complain- 
ant. 

Joseph F. Westall, Esq., Solicitor for defendant. 


WILLIAM F. DURAND, being first duly sworn ac- 
cording to law, testified on behalf of defendant as fol- 
lows: 


DIRECT EXAMINATION 
By Mr. Westall: 


Q. 1. State your name, age, residence and occupa- 
tion. 

A. William F. Durand; age, fifty-six; residence, 
Stanford University, California; occupation, Professor 
of Mechanical Engineering at Stanford University. 

Q. 2. What education, experience, or training, have 
you had, if any, which would tend to qualify you to testi- 
fy as an expert in a case involving an electromechanical 
water-wheel governor. 
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Mr. Blakeslee: Objected to as leading. Let the wit- 
ness state his general qualifications. 

A. First, as to education, a high school course at 
Derby, Connecticut, graduating in 1876, followed by 
entrance to the Naval Academy in the regular course 
as a cadet at that institution, graduating in 1880; then, 
as to experience, broadly, service in the engineering 
corps of the navy from 1880 to 1887. Since that date, 
or during the past twenty-eight years, teacher of engi- 
neering classes and subjects in college courses and in- 
eidentally consulting practice. I might then refer more 
specifically to certain matters relating to familiarity 
with electrical subjects. First, special and thorough 
training in theoretical and fundamental principles; ad- 
vanced courses of reading with special reference to 
mathematical theory; the duty of arranging courses 
in electrical engineering at the Michigan State College 
and teaching courses in electrical engineering at that 
institution. Again, more recently, the teaching of a 
course in electrical engineering at Leland Stanford, Jr., 
University, my present location. Again, authorship of 
a number of articles or papers on electrical subjects 
which have been published in technical journals. Again, 
a life long working familiarity with the elements of 
electrical apparatus, especially such as are employed 
in the devices shown in the Lyndon specification. Turn- 
ing now to experience more directly related to hydraulic 
engineering, I note these items: wide reading and study 
in the general field of hydraulic engineering; second, 
the teaching of classes in hydraulic engineering in Stan- 
ford University; third, familiarity by personal visit or 
by reading with important hydraulic power plant prac- 
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tice, both in this country and in Europe; fourth, con- 
sulting relations with a number of hydraulic power- 
plant projects, among which [ may mention the Los 
Angeles aqueduct, the San Francisco Hetch Hetchy 
power project, and the United States Interior Depart- 
ment Reclamation Service, Columbia River project; 
fifth, I am under present contract to write a textbook 
for a London publishing house dealing with pipe lines 
in connection with hydraulic power plants, and am at 
present engaged on that work; sixth, with special ref- 
erence to matters of hydraulic power plant governors, 
some few years ago I became specially interested in 
these matters and made a collection of the important 
American patents relating to such governors for the 
purpose of study and comparison. Immediately there- 
after, for the purpose of classroom demonstration in 
connection with my work at Stanford University, I pre- 
pared or caused to be prepared a model showing the 
fundamental principles of operation embodied in mod- 
ern hydraulic power plant governors. I think those 
items cover the clief points which might be of interest. 

Mr. Blakeslee: Let it be noted that the witness is ap- 
parently referring to notes on the giving of his 
deposition, and that if this is to continue throughout 
the deposition we wish the record so to show. If it is 
not to continue, the witness may so state. 

Q. 3. By Mr. Westall: Will you please state to 
what paper you referred in giving your answer, 
and also state whether it is your intention to continue 
the use of such paper or notes during the course of your 
examination, and also state the considerations which 
lead you to adopt that course. 
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A. The notes to which I refer are notes which I 
have made on the subject of the suit in issue in the in- 
terest of economy of time and clearness of statement. 
I have prepared these notes with my own hand and they 
represent my unbiased personal opinion uninfluenced by 
any external source. In the interest of economy of time 
and clearness of statement I desire to continue the use 
of these notes throughout the deposition. 


Mr. Blakeslee: We are not so much concerned in the 
economy of time, and as to clearness of statement it 
apparently is the intention of the witness to signify 
that clearness of statement in his case is dependent 
upon the use of pre-arranged or formulated notes. As 
long as the record shows that the witness will refer to 
such notes during the course of his deposition, the mat- 
ter needs no further comment. 


Q. 4. By Mr. Westall: These notes are to be re- 
ferred to, are they not, for the purpose of aiding your 
memory to completely state different facts inquired 
about, are they not? 

A. They are. 


Mr. Blakeslee: Then we understand that the witness 
is not to testify from his own memory, unaided by the 
assistance of notes, and that his deposition is not to be 
a spontaneous statement of facts or opinions, but to be 
a recitation of previously worked out findings, and we 
object to this method of proof as not proper and ask 
that the Court in considering this deposition take into 
consideration the nature of its development as above 
set forth. 


Mr. Westall: Counsel for defendant merely suggests 
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that the testimony of any expert witness consists of « 
re-statement of previously worked out findings. 

Q. 5. I now place before you Complainant’s Ex- 
hibit A, being a copy of the Lyndon patent in suit, and 
ask you if you have read and examined and if you un- 
derstand the device therein described and illustrated. 


A. J have read and examined this patent and I be- 
lieve I understand the device therein described. 

Q. 6. Will you please examine Complainant’s Ex- 
hibit A, being the patent in suit, and briefly describe the 
nature of the device therein shown and described? 


Mr. Blakeslee: Objected to as not surrebuttal and 
strictly outside of and entirely outside of the motion 
for leave to take surrebuttal proofs, and likewise en- 
tirely outside of the limited order permitting such sur- 
rebuttal proofs, which order is made a part of this ob- 
jection, and we give notice that we shall stand strictly 
on the terms of such order which deals specifically with 
the exhibit of the model device of the Lyndon patent 
and its organization and its attributes and operative- 
ness, and its general relation to the patent in suit, with- 
out permitting a lengthy excursion into the construc- 
tion, inter-relation and mode of operation of the pat- 
ent in suit. In other words, we at this time strenuously 
object to any further interpretation on behalf of the 
defendant of the patent in suit, and insist that the sur- 
rebuttal testimony be limited to a comparison of the 
Lyndon patent exhibit model with the disclosures of the 
Lyndon patent as heretofore interpreted and placed 
upon the record by the witness in this case. We wish to 
make it clear that our objection goes in toto to any fur- 
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ther digesting of the patent in suit on surrebuttal, and 
that it must be limited to a consideration of said Lyn- 
don patent exlubit model in the light of, for the purpose 
of comparison, the expounding of the disclosures of said 
Lyndon patent which have heretofore been made of ree- 
ord. This objection will be understood as repeated to 
each and every question which goes beyond the pale of 
the metes and bounds set forth in such objection, with- 


out the necessity of elaborate repetition. 


Mr. Westall: Counsel for defendant suggests that 
there is a wide divergence in many respects between 
the interpretation placed upon the Lyndon patent in 
suit by the witnesses for complainant and those of the 
defendant. In order that the objects of this surrebuttal 
testimony may be attained, it is necessary for the wit- 
ness to explain his understanding of the patent in suit 
and the interpretation he places upon the language of 
the specification. Without such explanation any com- 
parison between the structure of the Lyndon patent in 
suit and Complainant’s Exhibit Operating Model of 
Invention Disclosed by Complainant’s Exhibit A, Copy 
of the Lyndon Patent in Suit, which, with consent of 
complainant, we will hereafter refer to as ‘‘Lyndon 
Patent Model,’’ (to which designation of said model 
counsel for complainant consents), would hardly be 


possible. 


Mr. Blakeslee: We still insist that the defendant has 
had its day in court in the analysis of the Lyndon pat- 
ent in suit, and that such Lyndon patent in suit speaks 
for itself in so far as it is to be considered in compari- 
son with the Lyndon Patent Model; and we insist that 


City of Los Angeles 2747 


the proper procedure on surrebuttal is for this witness 
to state what he finds in common, or otherwise, as be- 
tween the Lyndon Patent Model and the disclosure of 
the Lyndon Patent in suit, without, under cover of such 
comparison, adding to the record what properly might 
have been adduced, if at all, by the defendant in its 


proofs in chief. 


A. I will first very briefly state that the device as 
a whole, disclosed by the Lyndon patent, 1s intended to 
regulate and control the speed of a hydraulic power 
plant or prime mover, and that it contains the follow- 
ing essential elements; a speed-sensitive device compris- 
ing a dynamo and connected parts, which is connected 
by belting or mechanical means to the prime mover, and 
therefore varies in speed responsive to variations in the 
latter. The variation in speed of the speed-sensitive 
device produces a change in degree of magnetization of 
a solenoid which results in the movement of the solenoid 
eore, which movement produces certain electrical con- 
tacts the closure of which serves to energize certain mag- 
nets, the energization of which serves to set in operation 
a train of movements which is intended to bring about a 
regulating or controlling operation on the speed of the 
prime mover. Such are the main items of the primary 
function of the Lyndon disclosure. There is in addition, 
and which lies at the foundation of the theory of gov- 
erning disclosed by Lyndon, a so-called by-pass and by- 
pass valve which is intended to move inversely to the 
movement of the main gate, thereby minimizing the rate 
of change in the velocity of the water in the main con- 
duit flowing to the prime mover and reducing or elimin- 


' 2748 George J. Henry, Jr., vs. 


ating variations of pressure in the same during the per- 
iod of governing. 

Q. 7. By Mr. Westall: You have mentioned a by- 
pass. Will you please state a little more fully the man- 
ner in which such by-pass is evidently intended to ‘‘min- 
imize the rate of change in the velocity of the water in 
the main conduit’’ as you have described in your last 
answer. 

Mr. Blakeslee: The same objections as last noted. 


A. It is well known that in the operation of govern- 
ing hydraulic power plant prime movers, variations must 
be made in the rate of supply of water to the wheel. This 
implies variations in velocity. Variations in velocity 
imply variations in pressure. In particular, if a prime 
mover is operating at, for example, half load, and there 
comes a sudden demand for full load, the water for said 
increased demand will not be present at or near the 
prime mover unless some special provision is made for 
supplying it at that point. Furthermore, if the prime 
mover is operating at full load and there is a sudden re- 
jection of one-half the load and the necessity of closing 
the gate to a corresponding amount, the excess water 
must be taken care of in one way or another, because 
the velocity in the main conduit cannot be instantaneous- 
ly arrested, for, if an attempt be made to arrest such 
velocity too suddenly, a serious increase in pressure wii 
result. In the device disclosed in the Lyndon patent 
these difficulties are intended to be surmounted by plac- 
ing in a by-pass just back of the main gate a by-pass 
valve normally held in a half-open position. The water 
which flows along the main conduit then goes partly to 
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the wheel and partly through the partly opened by-pass. 
In the ease I first mentioned—that of sudden change of 
half-load to full load—enough water will be available in 
the conduit iiself, and it will be only necessary in order 
to make it available for the wheel to close or partially 
close the by-pass valve, thereby preventing it from wast- 
ing through the by-pass, and turning it to the wheel. On 
the other hand and in the reverse case of a sudden change 
from full load to half-load, the excess water which is 
going along the main conduit may be disposed of by 
simply opening the by-pass valve still more widely, 
thereby allowing such excess to waste through the by- 
pass while the reduced amount of water, as controlled 
by the main gate, will pass to the wheel. 


Q. 8. By Mr. Westall: What have you to say as to 
the coincidence of movement or lack of coincidence of 
movement between the main gate of the Lyndon patent 
and the by-pass valve of said patent? 

Mr. Blakeslee: The same objection as last noted and 
also that it is indefinite. 

A. Coincident movement of the by-pass and of the 
main gate is necessary to the fundamental theory of 
governing as disclosed in the Lyndon patent, as may be 
apparent by reference to the answer to the preceding 
question. In further support of this view, I desire to 
quote certain passages from the Lyndon patent in suit, 
as follows: 

On page 1, lines 28 to 35, *‘I provide a by-pass insert- 
ed into the penstock or flume at a point near the water- 
gate and a gate in the said by-pass controlled by the 
same governing mechanism that controls the water-gate 
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and operating to allow a greater or less flow through the 
by-pass, according as the water-gate is being closed or 
opened.’’ In this connection I may eall attention to the 
co-relation involved in the last few lines of the quota- 
tion: ‘‘A greater or less flow as the water-gate is being 
closed or opened.’”’ If these statements are read separ- 
ately, we find that the disclosure imphes a greater flow 
as the water-gate is being closed and a lesser flow as 
the water-gate 1s being opened. 

Again, on page 4, lines 16 to 22, ‘‘When the gate is 
operated, as above described, the lever 48 is moved to 
close the contacts 45a 46a 100 101, this closure being ef- 
fected whatever the direction of movement of the con- 
trolling lever 26 by reason of the pin and curved slot 
connection between such levers.”’ 

Again, on page 4, lines 31 to 34, ‘‘Consequently the 
by-pass valve will be turned toward open or shut posi- 
tion, according to whether the gate is closing or open- 
ing, for the purpose above stated.”’ 

Again, page 4, lines 40 to 49, ‘*When the governor 
acts to close the main gate, the compensating device will 
open more widely the by-pass. The rapidity with which 
the valve in the by-pass opens is such that the increased 
volume of water which it allows to pass through is pro- 
portional to the decrease in area which the main gate 
effects by reason of its closing. Should the main gate 
open, a reverse action takes place.”’ 

Again, on page 4, lines 74 to 80, ‘‘It is obvious that 
the by-pass, arranged as described, opening or closing 
in a manner opposite to that in which the main gate 
opens or closes will, if properly adjusted, admit of the 
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main gate being rapidly operated and the governing 
of the water-wheel quickly accomplished.”’ 


a and 


Again, on page 5, lines 73 to 17, 
adapted to operate the by-pass valve from normal posi- 
tion in either direction so as to control such valve in- 
versely to the control of the water-gate, during the gov- 
erning action of the water-gate.”’ 

Q. 9. By Mr. Westall: Do you find any suggestion 
anywhere in the specification or claims of the Lyndon 
patent in suit that the by-pass valve is not to be moved 
at the same time as the main gate? 

Mr. Blakeslee: The same objections as previously 
noted, and also that it is leading and not the proper 
method of proof. 

A. Ido not find any such suggestion, but, on the con- 
trary, I believe that anv suggestion of other than simul- 
taneous operation would be subversive of the theory of 
governing as disclosed in the Lyndon patent. 

Q. 10. By Mr., Westall: Please describe the func- 
tions of the dbuerner or dynamo 8 of the Lyndon patent 
in suit as you understand it. 

Mr. Blakeslee: The same objections as previously 
noted. 

A. The function of the generator is to provide an 
element sensitive to varying speed in the prime mover. 
and to set in operation a train of movements which will 
bring about control or regulation of speed. 

Q. 11. By Mr. Westall: Please point out and desig- 
nate in the patent in suit the ‘“‘returning device’’ men- 
tioned in claims 3, 4 and 5 of the Lyndon patent. 

Mr. Blakeslee: The same objections as previously 


2752 George J. Henry, Jr., vs. 


noted, and, furthermore, that it is a specific attempt to 
arbitrate the specific claims of the patent in suit, which 
is not proper in surrebuttal, and as leading and calling 
for a conclusion on the part of the witness other than 
an expert conclusion. 

A. In my understanding of the Lyndon patent, the 
returning device is the rod 25 which effects the specific 


operation of return. 


Q. 12. By Mr. Westall: Please explain the appar- 
ent conflict of your last answer with the statement of 
Lyndon in the specification at line 116, page 3, where the 
dises 22 and 23 and the clutch magnet 32 are apparently 
included as a part of the ‘‘ returning device.’’ 

Mr. Blakeslee: Objected to as leading and not the 
proper method of proof, and an attempt to coach the wit- 
ness rather than to leave to him in the examination of 
the patent discovery as to anything which may or may 
not conflict with his testimony, not the proper method of 
proof, and, furthermore, on each of the main grounds of 
objection heretofore urged. 

A. Throughout the patent I find a large number of 
errors and inconsistencies in the use of language. I as- 
sume that the conflict to which you refer is simply an- 
other illustration of this looseness or inexactness of 
phraseology which is found in several places in the speci- 
fication and description of the patent in suit. I conclude 
that the rod 25 should be considered the returning device 
primarily for two reasons. First, the balance of the evi- 
dence as drawn from the phraseology of the patent im suit 
and in support of this I will refer to the following points 
quoted from the patent. On page 2, line 12, “A returning 
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device consisting of a rod 25, connected”’ ete. This lan- 
guage seems clearly to restrict the returning device to 
the rod 25. On page 2, line 20, where the language of the 
specifications continuing the discussion of this general 
operation states: ‘‘where springs 29 29 are placed be- 
tween collars 29a 29a on the rod’”’ ete. This language 
seems to exclude the springs, since they are specifically 
mentioned otherwise. Next, on page 4, line 12: 
“ . . . . to de-energize the clutch-magnet for the 
returning device.’’ This language seems to clearly ex- 
elude the clutch-magnet. Again, in claim 3, 4 and 5 the 
magnet is specifically mentioned and claimed independent 
of the returning device. Further, in claim 4, reference 
is made to a returning device provided with actuating 
means. This seems clearly to differentiate the rod from 
the means involved in its movement. 

My second general reason for eoneluding that the de- 
vice is limited to the rod 25 or, possibly, the rod 25 with 
the extension and link 25a is furthermore based on a 
general analysis of the operation of this device with ref- 
erence to the normal use of language. It is clear that a 
returning operation is implied, and the purpose of the 
language employed is to designate the direct agent which 
operates or brings about this operation of return. It is 
clear that rod 25 or 25 with 25a is such agent. I further- 
more distinguish thev25 and 25a from the means which 
serve to make the same operative, for the reason that if 
such means are to be included there is no reasonable 
limit to the extension of such inclusion. Thus, the clutch 
22 23 serves directly to move the returning rod 25; the 
lever 24 serves to bring into operation the clutch 22 2a. 
the magnet 32 serves to move the lever 24; the cirenit 
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102 serves to energize the magnet; the contacts 45 46 
serve to permit the current to flow; the lever 43 serves 
to make such contacts; the lever 42 serves to actuate 
lever 43; the rod 36 and core 34 serve to actuate lever 
42; the solenoid 33 serves to move core 34; the electric 
currents from the dynamo 8 serve to vary the magnetic 
field of 33, thus producing movement in 34; the belt 
serves to give varying speed to the dynamo 8, thus pro- 
dueing such variation in the electric current; the belt is 
operated from the shaft 6, which, again, takes its move- 
ment from main shaft 3, and thus we trace the entire 
chain of operation back to the variation in speed of the 
main drive-shaft 3. Thus, in the ultimate sense, the 
variation of speed in the main drive-shaft 3 serves to 
operate the returning rod 25; and if the returning device 
is to inelnde the rod and the features which makes the 
same operative, it must logically include the entire train 
of elements which [I have mentioned. There is no more 
reason for omitting one than another. I come, therefore, 
to my first conclusion that, having due regard to the use 


‘‘returning de- 


of language, we must constrne the term 
vice’’ as restricted to the agent which directly effects the 
operation of return, and this is the rod 25 with its con- 
nected link 25a, 

Mr. Blakeslee: We move to strike out the entire au- 
swer of the witness on each of the grounds of objection 
urged against the question, and, furthermore, as not 
responsive, up to the first occurrence of the words ‘‘T 
eonelude’’, and, furthermore, as improper testimony, 
particularly in surrebnttal, in dealing with an attempted 
interpretation of the meaning of several of the claims 


referred to by the witness. And we point out particn- 
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larly in connection with this answer that under the guise 
of surrebuttal the defendant is apparently attempting to 
add things which he might or might not properly have 
attempted to add in his main proofs, and which cannot 
be done under any circumstances in surrebuttal, and par- 
ticularly in surrebuttal the metes and bounds of which 
have been specifically and limitedly defined by the order 
of the Court wnder which the present proofs are per- 
mitted to be introduced. 

Q. 13. By Mr. Westall: What do you understand 
is meant by the element described as ‘‘a controller’’ of 
claims 3, 4, 8 and 9, and the ‘‘cireuit controller’’ of claim 
5? 

Mr. Blakeslee: The same main objections as to the 
nature of these attempted proofs as previously made. 

A. I interpret such term to refer to the lever 26. 

Q. 14. By Mr. Westall: Will you please state your 
reasons for selecting the lever 26 as such ‘‘controller’’ 
or such ‘‘cireuit controller’’? 

Mr. Blakeslee: The same objections as last noted. 

A. I draw such conclusion primarily from an in- 
terpretation of the language of the patent specifica- 
tion in suit, and I refer specifically to certain quota- 
tions as follows: On page 2, line 27, ‘‘to exert pres- 
sure on the controller 26 to return it to normal po- 
sition.’’ At this point the language of the deserip- 
tion specifically refers to the controller by the num- 
ber ‘‘26.’’ Again, on page 2, line 48: ‘‘to the lever 26, 
which acts as a circuit-controller.’? Again, on page 
3.line62, ‘‘tohold the controlling-lever 26 in itsmean 
position.’’ Again, on page 5, line 18, ‘‘actuated by 
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said controller on movement thereof from normal! 
position to engage said clutch with said shaft.’’? In 
claim 4, line 32, ‘‘said controller provided with act- 
uating means.’’ In this language the ‘actuating 
means’’ seems to be differentiated from the control- 
ler itself. In claim 5, line 45, ‘‘a core for said gole- 
noid and a_ cireuit-controller actuated thereby, 
springs for holding the circuit-controller in normal 
position.’’ Here, likewise, the controller 26 seems 
to be clearly differentiated from those elements 
with which it is immediately connected. In claim 9, 
Ine 115, ‘‘an electro-magnetic device connected to 
said dynamo, a controller operated by said electro- 
magnetic device and controlling the said reversing 
” Here again the controller 26 seems to be dif- 
ferentiated from the means which are used to render 
it operative. 

@. 15. By Mr. Westall: Do you find anywhere 
in the patent in suit any warrant for believing that 
the solenoid 33 is intended as the ‘‘controller”’ or 
‘‘circuit-controller’’ of claims 3, 4, 8, and 9? 

Mr. Blakeslee: We move to strike the last answer 
of the witness out on each of the grounds of the main 


gear. 


objection previously urged, and on the ground prev- 
iously urged, particularly, that any testimony pro- 
duced at this time pertinent to the interpretation of 
any of the claims of the patent on suit is unproper 
and, if at any time proper, not now proper under the 
limitations imposed by the order permitting the tak- 
ing of surrebuttal proofs. Likewise, we object to 
the last question on each of the grounds of the main 
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cbjection previously urged, and as leading and not 
the proper method of proof. It will be perfectly 
clear from the nature of this last question that any 
interpretation of the claims mentioned can have 
nothing to do whatsoever with a discussion of the 
construction and inter-relation of the parts and fea- 
tures of the Lyndon patent model as it stands, in 
physical representation of the Lyndon device. This 
examination is still more apparently going into ab- 
struse questions of construction of letters patent and 
tbe claims thereof, rather than dealing with the said 
exhibit and its physical characteristics. 

Mr. Westall: Counsel for defendant suggests 
that this suit is based upon the claims of the patent, 
and the question is whether the Complainant’s Ex- 
hibit Lyndon Patent Model contains the combination 
of elements called for by such claims, reading such 
claims in the light of the specification and drawings 
of the Lyndon patent. The question calls for the 
understanding of the witness of these different claims 
in order that a proper basis may be laid for such 
comparison. 

Mr. Blakeslee: The complainant is not attempt- 
ing nor has he attempted to anticipate the Lyndon 
patent in suit by constructing the Lyndon Patent 
Model, and this procedure in surrebuttal cannot go 
into an interpretation of the invention of the patent 
In suit, particularly as defining the claims, and then 
compare such invention technically speaking with 
such patent in suit. The sole question to be consid- 
ered in this surrebuttal procedure is the nature and 
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structure of such Lyndon Patent Model, what it will 
do and what it will not do, and whether any features 
thereof do or do not operate, and in such operation 
cr non-operation as may be found, whether specifi- 
cally there is any contradiction between the actual 
disclosure of the specification and claims of the pat- 
ent in suit. Manifestly there cannot have been any 
attempt by complainant in this case to organize such 
Lyndon Patent Model as a composite structure ex- 
emplifying the entire art of water-wheel governing 
within the scope of the claims of the Lyndon patent 
in suit; and it must be apparent that to so contem- 
plate this structure would leave open for cousider- 
ation all those other near or far approaches to said 
model as might come within the legal import of such 
claims. In other words, this model is meant to show 
the construction and inter-relation of parts and fea- 
tures specifically set forth by the specification and 
drawings of the patent in suit, as near as the same 
can practically be put together upon the small scale 
of the exhibit model, and is not intended to typity 
the entire step taken in the art by the patentee Lyn- 
don within the large scope and range of equivalence 
falling within the language of the several claims. We 
insist that this procedure must be limited to the con- 
sideration of the elements and things found m and 
assembled in the Lyndon Patent Model, and cannot 
properly contemplate the voluminous features and 
things which might be present in a vast number of 
structures which might fall within the legal import of 
the several claims of the patent in suit. 
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Mr. Westall: The Complainant’s Exhibit Lyndon 
Patent Model was introduced on rebuttal as an at- 
tempted answer to defendant’s contention of the com- 
bination of elements called for by the claims in suit, 
put together and connected by the mechanicai means 
described in the Lyndon patent specifications, are 
inoperative and impracticable; and the testimony 
now being taken is to show that said model is not 
an answer to the defendant’s contention, in that it 
does not involve and contain the combination of ele- 
ments called for by the respective claims, nor the 
the means by which such separate elements are con- 
nected. 

Mr, Blakeslee: We insist that this inquiry can 
only concern the finding or non-finding in the Lyn- 
don Patent Model of specific elements described 
aud pictured in the Lyndon patent in suit, such, for 
instance, as the electromagnet 32, the power shaft 6 
and the clutch 9, 10 and 11, and that this inquiry 
cannot go into the contemplation of whether or not 
this Exhibit Model has or represents all of those 
things which might be equivalent to the parts last 
mentioned, or any of them, and that therefore, while 
the Lyndon Patent Model is of course intended to 
represent the subject of the claims, it is so intended 
to represent the said subject of the claims because 
it follows the teachings of the jspecifications and 
drawings and not because more generally it repre- 
sents the teachings of such claims. In other words, 
under the guise of surrebuttal the defendant cannot 
treat of the scope and metes and bounds of the 
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claims, but must treat of those portions of the patent 
disclosure which are defined by the statute as the 
specification and drawings, which are distinguished 
from the claims as such. There is only one Lyndon 
Patent Model before us, and therefore the defendant 
cannot at this time consider all of those other Lyn- 
don patent models which might be organized, dealing 
with the vast number of embodiments possible with- 
in the claims of the patent in suit. 


A. JI do not, and for the reasons which i have 
sufficiently given in my answer to the preceding 
question. 

Mr. Blakeslee: We move to strike out the answer 
on each of the grounds urged in the objection. 


Q. 16. By Mr. Westall: Please point out in the 
Lyndon patent in suit the eiements described in 
claims 6 and 7 as ‘‘means connected to the water- 
gate;’’ also the element reterred to in claim 8 of the 
patent as ‘‘an operating device for said valve’’; also 
the element referred to in claim 9 of said patent as 
‘‘means adapted to operate the valve in either di- 
rection.”’ . 

Kir. Blakeslee: The same objections as previously 
noted, and also as incomplete. And the further ob- 
jection is made, and which is understood to be re- 
peated to each and every question put to the pres- 
ent witness dealing with the claims of the patent in 
suit, that the witness has not qualified to answer any 
such question. 


A. I interpret such means as comprising the 
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drum or sheave wheel 54 with its immediate attach- 
ed parts 56 and 957, with the ropes 51 and 52. 

Q. 17. By Mr. Westall: Please now point out 
in the Lyndon patent in suit the elements described 
in claims 7, 8 and 9 as ‘‘means for returning the by- 
pass valve to normal position.”’ 

Mr. Blakeslee: The same objections as last noted. 

A. I interpret such language as referring to the 
weights 70. 

Q. 18. By My. Westall: Please state whether 
cr not you inciude as ‘‘means for returning the by- 
pass valve”’ spoken of in your last answer any dash- 
pot referred to in the patent. 

My. Blakeslee: Objected to on each of the 
grounds last urged, and furthermore that it is lead- 
ing and an attempt to coach the witness, in view of 
the nature of the last answer of the witness. 

A. The function of the dash-pot is to retard or 
control the return slowly and easily to is position of 
rest. its function is not tc determine or produee such 
enrn. 

Q. 19. By My. Westall: What do you under- 
stand is meant by the language of claims 7 and 9, 
reading such language in the light of the patent 
specification and drawings, by the phrase ‘‘in either 
direction’’ as contained in the clause ‘‘means 
adapted to operate the by-pass valve from normal 
position in either direction? 

Mr. Blakeslee: The same objections as last noted, 
and we again insist strongly that what the witness’s 
interpretation of these claims or the language men- 
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tioned may be has nothing whatsoever to do with the 
appearance and structure and performance of the 
Lyndon Patent Model which is before us awaiting 
the discussion of this witness, if he is to give any sur- 
rebuttal testimony in this case. ; 

Mr. Westall: It is suggested that some interpreta- 
tion must be placed upon the language before any 
comparison is possible. 

Mr. Blakeslee: In reply we will say that the model 
is before us, and the witness can be asked whether or 
not, and in what respect, he finds or does not find 
anything in the model which he does or does not find 
in the patent, and whether or whether or not he finds 
anything in the model which does not perform in the 
same manner as the teaching of the patent would 
indicate, and that is the limit set by the order per- 
mitting surrebuttal in this case. Further, we will 
eall the attention of the Court to the fact that in view 
ef counsel’s own admission just made that it was 
defendant’s contention that the subject of the Lyn- 
don patent in suit was inoperative, and that appar- 
ently Lyndon Patent Model was put in evidence to 
show that such subject was operative, there can be 
no proper adduction of proof in surrebuttal beyond 
the rebutting nature of the offer in evidence by com- 
plainant of said Lyndon Patent Model than to show, 
as the order specifies, whether or not such parts are 
found in the patent in suit and the specifications 
and drawings thereof, and whether or not the parts 
as put together in the model exemplify such pictured 
and described structure will cooperate or co-ordinate. 
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Mr. Westall: Do 1 understand from counsel’s 
lust statement tiat he admits that this Complainant’s 
ixhibit Lyndon Patent Model does not attempt to 
show that the device of the Lyndon patent is practic- 
able and operative? 

Myr. Blakeslee: Counsel for complainant’s last 
statement speaks for itself, and it is for defendant 
10 make any showing in the premises which it finds 
possible. 

Mr. Westall: I merely asked the question for the 
purpose of possibly saving time, because if counsel 
will admit that this model is no answer to our con- 
tention as to the inoperativeness of the Lyndon de- 
vice, there will be no further necessity of taking any 
testimony concerning it. 

My. Blakeslee: Any statement I have made is not 
tu be considered as implying anything further or 
contrary to the direct assertion based upon absolute 
proof in this record that this Lyndon Patent Model 
is operative, that it exemplifies the teachings of the 
Lyndon patent and that it was in operative condition 
when it was offered in evidence in this case, since 
which time counsel for complainant has not come 
into physical contact with it. If it is not now opera- 
tive, explanation is due from the defendant why. 

A. The entire theory of the Lyndon patent as re- 
eards governing of a hydraulic prime mover implies 
the provision of a by-pass valve in normal position 
half-open, and the movement of such valve in either 
direction inversely to the movement of the main 
gate, and for purposes which I have fully explained 
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in my answer to a previous question. I will further- 
more, however, refer to the language of the patent 
in suit in the following quotations: 

Page 1, lines 28 to 35, ‘‘I provide a by-pass in- 
serted into the penstock or flume at a point at or near 
the water-gate and a gate in the said by-pass con- 
troHed by the same governing mechanism that con- 
trols the water-gate and operating to allow a greater 
or less flow through the by-pass, according as the 
water-gate is being closed or opened.’’ I have 
already in my answer to a previous question referred 
to the inverse relation of the terms ‘‘greater or less”’ 
and ‘‘closed or opened’’, and it is clear that the 
proper interpretation of this language implies the 
movement of the valve in either direction from this 
position. 

Again, on page 4, lines 31 to 39: ‘‘Consequently 
the by-pass valve will be turned toward open or shut 
position, according to whether the gate is closing or 
cpening, for the purpose above stated. Normally the 
gate or valve in the by-pass will be halfway open, 
so that the amount of water flowing through the by- 
pass and around the wheel without doing work will 
Le haif the amount which the by-pass is capable of 
carrying.’’ Here again it is very plainly indicated 
that the normal position of the by-pass valve is half- 
Way open and that, responsive to movement of the 
inain water-gate, it will move inversely in either 
direction. 

Again, on page 4, lines 74 to 84; “‘It is obvious 
that the by-pass, arranged as described, opening or 
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closing in a manner opposite to that in which the 
main gate opens or closes will, if properly adjusted, 
admit of the main gate being rapidly operated and 
the governing of the water-wheel quickly aeccomp- 
lished. After the governing takes place the by-pass 
gate is cither open or closed, or nearly so, and in 
order to be useful for a second governing must 
return to its normal position.’’ Here again the nor- 
mal position is clearly indicated, and the movement 
in either direction therefrom. 

Mr. Blakeslee: We move to strike out the answer 
on each of the grounds urged in the previous objec- 
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August 25th, 1915. P. M. 


Iv IS HEREBY STIPULATED and conceded by 
complainant on the record that the witness Lamar 
Lyndon who testified on behalf of complainant in 
this case was in error when he testified that no suit 
had been brought under the Lyndon patent in suit 
in this case; for, in fact, it is admitted that it has 
developed in taking further proofs in this case that 
a certain suit was brought under the patent in suit 
herein, and that the same was not prosecuted and 
that the same was dismissed upon stipulation hbe- 
tween the parties without cost to either party after 
it had been pending a little over four years. 


WILLIAM F. DURAND, recalled. Direct exam- 
ination resumed. 
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sy Mr. Westall: 

Q. 20. By Mr. Westall: Do you find anywhere 
in the specification or drawings of the patent in suit 
any statement or suggestion that the by-pass valve 
may be adjusted to occupy any other than a half- 
cpen position as its normal position? 

Mr. Blakeslee: Objected to on each of the leading 
grounds of objection heretofore registered, to the 
general effect that this 1s not proper surrebuttal pro- 
eedure, and that it is leading and not the proper 
method of proof. It is pointed out that this testi- 
mony can have nothing whatsoever to do with the 
discussion by the witness of the Lyndon Patent 
Model, as to which structure and its operativeness, 
within the provisions of the order in which these pro- 
ecedings were to be conducted. 

A. Ido not, and for reasons which I believe are 
sufficiently developed in answer to the preceding 
questions. 

Mr. Blakeslee: We move to strike out the answer 
and withhold it from consideration on each of the 
crounds of objection heretofore stated. 

Q. 21. By Mr. Westall: Have you examined 
and do you understand the mechanism which I now 
point out to you and which has been indicated in 
this case as Complainant’s Exhibit Cperating Model 
of the Invention Disclosed by Complainant’s Exhibit 
A, Copy of Lyndon Patent in Suit, and which, for 
convenient reference, we have been referring to as 
‘‘Lyndon Patent Model’’? 
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A. Ihave examined this mechanism and I believe 
that I understand the same. 

@. 22. Please state bricfly your opinion as to 
the appropriateness of the descriptive title of this 
ruodel. 

My. Blakeslee: Objected to as irrelevant, 1mma- 
terial and indefinite. 

A. I understand that this question calls for an 
expression of opinion, or an analysis of the mechan- 
ism as compared with the construction as shown in 
the Lyndon specification, and on this understanding 
J proceed to develop such comparison, as follows :— 

@. 23. By Mr. Westall: I meant merely bv the 
question to state briefly your conclusions as to 
whether or not the statement of the title that this 
is an operating medel of the invention disclosed 
would be a proper designation of the mode}, without 
going fully into the reasons at this time. 

Mr. Blakeslee: Objected to as calling for a 
sweeping conclusion on the part of the witness and 
not for a statement of facts, and not the proper meth- 
od of proof, and immaterial. 

A. The mechanism could not be considered as a 
froper operating model representing the disclosures 
of the Lyndon specification, without it contained ail 
of the essential elements of operation which are im- 
plied in such specification. J find certain elements 
lacking in this model which are essential to the oper- 
ation of a complete hydraulic power plant unit com- 
bined with a governing device such as is implied in 
the Lyndon specification. I therefore conclude that 
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the title is faulty in that it claims to fully represent 
the essential operative features of the Lyndon 
specification. 

Q. 24. By Mr. Westall: Assuming that said 
Lyndon Patent Model has been introduced in evi- 
dence as correctly exemplifying the device of the 
patent in. suit, and that witnesses who have preceded 
you have testified that it contains the elements of 
the Lyndon patent in suit or their mechanical eauiva- 
lents, [will ask vou to please state whether vou agree 
with any such conclusion, stating fully your rea- 
sons for any opinion as to such identity cr equiva- 
lence or lack thereof you may express. 

Mr. Blakeslee: Objected to as calling for a 
eweeping conclusion on the part of the witness, not 
for a statement of facts tending one way or anther 
to prove or disprove the contentions made by com- 
painant with respect to this model, and not the 
proper method of proof. 

A. Lunderstand that this question cal!s for a gen- 
eral analysis of the Lyndon Patent Model in com- 
parison with the disclosures of the Lyndon speci- 
fication. With this understanding I proceed to de- 
velop such analysis as follows: Broadly speaking, 
the Lyndon Patent Model represents an apparatus 
in which an electric motor running at uniform speed 
as an external source of power serves to operate the 
parts which are intended to represent the main tur- 
bine or impulse wheels, together with such other 
parts as are mechanically connected thereto. Change 
of speed is brought about through direet human in- 
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tervention by means of a hand-wheel which causes 
the shifting of a so-called primary belt on certain 
cone pulleys on the back of the model. I note at this 
point that any speed of the modcl is a fixed or equili- 
brium speed so long as it is not disturbed by move- 
ment of the hand-wheel. This is due to the lack of 
auy element in the model directly responsive to speed 
enanges as such. Again, the mcvement of the hand- 
wheel by suitable connecting mechanical elements 
euuses the movement of a bar which is mtended to 
represent the solenoid core of the Lyndon specifica- 
tion. The movement of this bar then brings about cer- 
tain electric contacts as a result of which certain 
magnets are energized and certain movements are 
initiated as the result of which the so-called sec- 
ondary belt on the main pulleys is shifted in inverse 
manner and tends to return the speed towards the 
original value. Likewise, as an indication of move- 
ments in a hydraulic power unit, main or by-pass 
valves are by suitable mechanical connections caus- 
ed to open or close in whole or in part according to 
the circumstances of the case, the opening or closing 
of such valves being intended to represent the con- 
trol of the water to the wheel in an actual water- 
power unit. 

Returning now to the Lyndon specification and de- 
scription, the apparatus therein described is specifi- 
cally intended to form the governing device of the 
water-power unit, consisting of a wheel with buckets 
cr vanes suited to receive the action of the water and 
eonnected with the supply of water from which a 
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varying flow may be taken as requircd to overcome 
the resistance opposed to motion of the unit, which 
resistance varies according to an accidental and ir- 
1cgular program with a varying load. It is then the 
function of the governor to so adjust the fiow of the 
water to the wheel under these conditions of irregu- 
larly varying load as to maintain a uniform or sensi- 
bly uniform speed. I note here that in the specifiea- 
tion and description of the Lyndon patent it is the 
clearly specified purpose of this particular governing 
device to hold the wheel at a single unvarying or 
standard speed, no matter what may be the extent 
ot the load change, or to return the wheel to such 
speed after any shght departure therefrom. Under 
these contemplated conditions the chain of governing 
ceperations implied in the Lyndon patent is briefly 
as follows: Asa result of, for example, rejected 
load, the water supply to the wheel is in excess of 
the amount required to maintain the desired speed. 
And, in esnsequence, the latter begins to rise. This 
rise of speed is by mechanical elements communi- 
cated to an electric generator, which, in consequence, 
gives an increased voltage and an increased current 
flow through the circuits leading from the armature. 
As a result a certain solenoid is more strongly ener- 
gized, thus giving a movement of the soft iron core 
inward. This movement by mechanical elements de- 
termines the making of certain electrical contacts as 
the result of which certain magnets are energized 
and the corresponding armatures are moved and ecr- 
tain clutches are thrown in and energy from the main 
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water-wheel shaft is put in play, and movements are 
thereby set up, leading ultimately to the return of 
the speed toward the standard value through the re- 
jection of the water supply to the wheel. Such, I 
point out, is the obvious purpose contemplated in the 
Lyndon specification. 

T now proceed to note certain points of difference 
between the Lyndon Patent Model and the device 
eontemplated in the Lyndon specification. 

First, and broadly, I cannot consider that any de- 
vice involving as a direct and determining element 
the conscious and volitional agency of man ean fair- 
ly and adequately represent the operation of a device 
dependent solely on inanimate and mechanical or 
electrical forces. Jn a sense the real governor in the 
case of the Lyndon Patent Model is the agency of 
the man who turns the handle, since this action not 
only changes the speed but also directly makes the 
eiectrical contacts which bring about a reverse or 
controlling operation. 

Again, and broadly, the whole schedule of time and 
force relations in the two cases is fundamentally dif- 
ferent. It is well known that the operation of a de- 
vice depending solely on mechanical or electrical 
forces is in very large measttre determined by the 
inter-play of these forces in their various time rela- 
tions. Especially is this true in the case of so sensi- 
tive a device as a water wheel governor. In advance, 
therefore, of detailed analysis of this point, I state 
broadly that in my opinion the behavicr of an auto- 
matic and self-contained mechanism such as a 


> 2a George J. Henry, Jr., vs. 


water-wheel governor, and actuated solely by inan- 
imate mechanical and electrical forces, cannot safely 
be foretold by any device in which human agency or 
volition takes the place of essential elements of an 
automatic device. I proceed to certain points of de- 
tail in regard to these matters. The first and deter- 
mining movement in the case contemplated by the 
Lyndon patent is a change of speed of the main shaft 
followed in series by a change of speed in the gene- 
rator, a change in the energization of the solenoid 
and a resultant movement of the solenoid core. The 
corresponding movement in the model is the turning 
rf a hand-wheel by human agenev, as the result of 
which two movements result simultaneously. First, 
a change in speed of the wheels, and, second, the 
uovement of the bar intended to represent the sole- 
noid core. The time and force relations of the move- 
ments m the two eases are different, for the reason 
that in the Lyndon specification they occur in series, 
and, second, as the direct result of the first; while in 
the Lyndon Patent Model they occur together and 
both as the result of a common cause. Likewise,in the 
Lyndon Patent Medel the connection is mechanical 
and positive, and the movement of the bar which 
represents the solenoid core follows directly in step 
with the movement of the hand-wheel. In the Lyn- 
don specification the connection is electromagnetic, 
and the movement of the solenoid core bears no 
such simple or direct relation to the change of speed. 
I will develop the latter point in further detail. The 
increase in speed of dynamo 8 will be followed with 
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no sensible delay or time lag by the increase in volt- 
age and current delivered. There is, however, a 
time lag in building up the magnetic field produced 
by the solenoid, and in producing a beginning of mo- 
ticn of the core 34. There will be a combination of 
inertia, stiffness of joints, and friction, which must 
be overcome berore the core will begin to move. [fur- 
thermore, the force available to overcome this in- 
liial resistance is not the entire puil of the solenoid, 
but only the excess or difference of pull due to what 
may be called the difference in the solenoid field. In 
other words, for every degree of energization of the 
solenoid coil there is a particular position which the 
core will take against the opposing forces. If, then, 
the core occupies a certain position while the degree 
of energization begins to build up, the unbalanced 
force or the force tending to move the core with ref- 
erence to these resistances of inertia, stiffness of 
joints, friction, and spring resistance, is that due to 
the difference between the two degrees of energiza- 
tion. Generaly speaking, the degree of energization 
of a coil will reach its higher value quickiy and in 
advance of the movement of the core. ‘he core will 
then follow along and will gradually assume its new 
position of equilibrium. I wse the word ‘‘gradually”’ 
advisedly, because while the entire operation is 
quickly performed, as judged by our ordinary senses, 
the movement itself is, nevertheless, gradual, and in- 
volves a start from rest, an attainment of full speed, 
and a gradual slowing down to rest in a new position. 
The gradual slowing down is due to the same general 
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facts noted above in connection with the starting up. 
As the core approaches its final position it is acted 
on by a continuously decreasing unbalanced force due 
to the continually decreasing difference between the 
degree of energization which the coil actually has and 
that corresponding to the momentary location of the 
core. Due to these relations the core will be contin- 
uously moved under an unbalanced force gradually 
decreasing to zero, and will in consequence gradually 
come to rest. I find in these characteristics and force 
relation in the two cases, essential, and, I believe, 
material differences. 

I pass next to the nnmediate results of this move- 
inent. In both cases these are the making of certain 
electric contacts, and the Lyndipn Patent Model real- 
izes the general purpose disclosed by the Lyndon 
specification, so far as regards the making of an 
electric contact as such. I note, however, that the 
time relation of these contacts is not directly stated 
in the Lyndon specification and can only be inferred 
by a reading of the stated results. In the Lyndon 
Patent Model a make-and-break in series seems to 
be contemplated, though with a different adjustment 
the contacts could be made simultaneously if desired. 
I note, however, in passing, that in one important 
particular the Lyndon Patent Model does not repre- 
sent the conditions of the Lyndon specification, and 
particularly the serial progress of the contacts as 
contemplated. In an actual hydraulic power plant 
governor as contemplated in the Lyndon specifica- 
tion, the progress of these contacts 1s entirely re- 
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moved from human intervention and will depend on 
the way in which they are acjusted and the character 
of the load change. In the Lyndon Patent Model 
they are under the conirol of the operator and the 
time interval between such contacts may be varied 
at will in accordance with the mode of turning the 
hand-wheel. In this matter of contacts, however, I 
follow the reading of the mode of operation as given 
ii: the Lyndon patent on page 3, line 71, and follow- 
ing. 

The series of events leading to the closing of the 
main water-gate is then as follows: Extra energiz- 
ing of solenoid 33, movement of core 34, making of 
contacts 40, 40a, energizing of clutch magnet 15, and 
for convenience I refer to the one magnet, but it will 
ke understood that the reverse magnet 16 may also 
be understood as coming into operation in the reverse 
case—movement of armature 17, throwing in of 
elutch 13 and, through the gear connections shown, 
the ultimate movement of the water-wheel gate. In 
the Lyndon Patent Model essentially equivalent 
means are provided for the train of events lying be- 
tween and including the making of the contacts 40 
40a and the throwing in of the clutch 13. 

I have already spoken of what precedes the mak- 
ing of the contacts. Taking up what now follows the 
throwing in of clutch 13, we have in the Lyndon spec- 
ification the chain of events as noted above which 
leads to the movement of the wheel gate. In _ the 
Lynden Model, however, we have a chain of events 
leading by positive mechanical connections, to the 
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shifting of a so-called secondary belt, and to a e>n- 
sequent change in the speed of the whee!. The dis- 
tinction is one of importance. In the Lyndon szecifi- 
cation the immediate end and purpose of the move- 
ments is the closing or pariial closing of a gate. This 
reduces the supply of water—that is, energy—to the 
wheel, but leaves the question of speed and its final 
return to norinal value to be determined by the inter- 
play of the supply of energy to the wheel, the inertia 
of the moving parts of the wheel and attached driven 
units, the resistance opposed to the wheel, friction, 
electromagnetic inter-action between the generator 
and line Gn case of an electric gencrator) and all 
other forces or agencies which may be involved. In 
the case of the Lyndon Patent Model, the control of 
speed, that is the end which is sought, is positively 
and directly produced by the mechanical connections 
involved, and which are initiated by human agency, 
a condition which cannot possibly represent the com- 
plicated inter-play of deterinining agencies in the 
ease of an actual hydraulic power plant unit. 

I also note at this point a further divergence be- 
tween the Lyndon Patent Model and the Lyndon 
specification in the matter of the return of the arma- 
ture core 34 or its representative bar to normal or 
neutral position. In the Lyndon specification this 
return follows as the result of the return of the 
speed of the dynamo 8 and hence of the water-wheel 
unit, to normal value. That is, the return is respon- 
sive di~ectly to the speed of the unit and follows as 
a consequence thereof. In the Lyndon Patent Model 
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the return follows the movement of the secondary 
belt; and while it accompanies the return of the speed 
to normal value, both being a consequence of the 
shifting belt, the return of the bar is In no sense a 
result of the changing speed. Here again it 1s a case 
in the Lyndon specification of two actions folluwing 
one the «ther in cirect causal relation, and in the 
Lyndon Patent Model of two actions produced simul- 
aneously, both as the result of an external agency. 

On these points, therefore, | conclude that the 
Lyndon Patent Medel fails to properly represent the 
conditions directly affecting the control of speed 
Which are obviously contemplated in the Lyndon 
specification. 

Passing now to the so-called returning device re- 
ferred to in the Lyndon patent on page 3, line 116, 
and following, the stated chain of events is as fol- 
lows: 

The sctting of shaft 12 in m%tion, the operation of 
rod 36 to move lever 48, the closure of cireuit 102, the 
energization of magnet 32, the engagement of discs 
25 22, the resultant movement of rod 25, the move- 
‘ment of the lever 26 and the rupture of the contacts 
4) 40a, 45a, 45, 46a 46, thus de-energizing the mag- 
nets 15 (or 16) and 32, arresting the gate movement 
and allowing bar 25 to return to whatever position 
it may take by reason of its connection with the sole- 
noid core 34. 

We find here an indication of the purposes which 
the inventor had in mind with regard to the time re- 
lation of these contacts. The Lyndon specification 
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states on page 3, line 129, ‘‘when the governor shaft 
12 is set moperation . . . . the rod 36 operates 
the lever 43 to close’ ete. There is, however, no 
causal relation between shaft 12 and link 36, as a re- 
sult of which the mpvement of 12 could cause 36 to 
move and operate the lever 43. The link 36 is sim- 
ply an extension of the solenoid core and moves di- 
reetiy with it, and I can.only conclude that when the 
Lyndon specification says ‘‘when the governor shaft 
12,’’ ete. he means ‘‘at the same instant as.”’ I 
therefore conclude that the inventor contemplated 
simultaneous closures of the two circuits, 106 and 
102, or substantially simultaneous, or, in any event, 
that 102 is el-sed the instant shaft 12, and hence, the 
gate shaft, begins to move. 

With regard to the model, the arrangement of 
inercury cups, and so forth, seems to permit of any 
desired adjustment of these time relations, and, as- 
suming that the complainant desires to realize simul- 
taneous contacts for these circuits, in accordance 
with the obvious intent of the Lyndon specification, 
the arrangement shown by the Lyndon Patent Model 
seems adequately suited to this purpose. 

I note at this point that this correspondence be- 
tween the Lyndon Patent Model and the Lyndon 
specificatian is independent of the question of wheth- 
er either would satisfactorily attain the end in view, 
namely, the avoidance of over-run in effecting a 
change of speed. I am now solely concerned with 
points of similarity or divergence between the Lyn- 
don Patent Model and the construction contemplat- 
ed in the Lyndon specications. 


City of Los Angeles Zn (g 


Turning now to the returning elements and con- 
nected parts, | find substantially similar construction 
in the Lyndon Patent 4p del as contemplated by the 
Lyndon patent specifications. This, again, is inde- 
pendent of the question of their operation for the 
purposes intended. 

I pass now to the question of the operation of the 
by-pass valve. The sequence of events here describ- 
ed is indicated in the Lyndon specification, at page 
4, line 16, and the order of events 1s as follows: The 
movement of lever 43, the closure of contacts 45a 46a 
100 101, the energizing of circuit 105 and magnet 64, 
the movement of 63, the engagement of clutch 08 
and the operation of the by-pass through the drum 54 
and the ropes 5152. Here again, from the use in the 
Lyndon specification of the words ‘‘when the gate 1s 
operated’’ etc., line 16, page 4, and also the coupling 
together in the line 18 of the two sets of contacts 
45a 46a 100 101, it is clear that contact 100 101 is 
intended to be made simultaneously with 45a 46a, 
and with 40. The simultaneous operation of the by- 
pass and main, ate valve is also clearly indicated in 
the Lyndon description of general purp se, as noted 
in a previous answer. 

As already noted, the Lyndon Patent Model per- 
mits of the simultaneous making of all these con- 
tacts and, therefore, fulfills the obvious purpose of 
the Lyndon specification. 

Furthermore, in the Lyndon Patent Model the con- 
structions relating to the remaining features of the 
by-pass, so far as primary movement is concerned, 
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adequately represents the elements contemplated 
in the Lyndon specification. The Lyndon Patent 
Model does, however show two other forms cf by- 
pass arrangement not directly referred to or shown 
in the Lyndon patent. 

I come now to the return for the by-pass valve. The 
sequence of events contemplated in the Lyndon spec- 
ification is as follows: the return of controller 26 to 
normal position, breaking circuit 105, de-energizing 
magnet 64, followed by disengagement of clutch 58 
and slow return of the by-pass gate to normal posi- 
tion, which is half open. In the Lyndon Patent 
Model the means employed for return, while differ- 
ent in character, realize substantially the same re- 
ults and may, therefore, be taken as a satisfactory 
representation of the Lyndon specification. I note 
also a difference between the Lyndon specification 
and drawings and the Lyndon Patent Model in the 
arangement of certain contacts bringing into oper- 
ation the limit device to break the circuit at the ex- 
treme throw of the by-pass. This difference in ar- 
rangement, however, has no important bearing on the 
question of function. 

I note further in the Lyndon Patent Model an ad- 
ditional feature of certain red and green lights. These 
are in addition to the features previously mentioned, 
which have no direct analogy in the Lyndon speci- 
fication. These lights are presumably intended to in- 
dicate when the speed is too high and when too low. 
In connection with these lights it should be noted 
that they are 1n no wise directly responsive to speed, 
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but only to the making or breeking of contacts 40 and 
43, which latter are made by a movement of the hand- 
wheel through human agency, er brcken as the result 
cf the so-called core bar. The point here is that the 
lights are not responsive to speed as such, but rather 
to agencies which in the Lyndon Patent Model have 
the speed undcr control. : 

As a summing up of this comparison of the Lyn- 
don specification and the Lynd*n Patent Model and 
as an over-all characterization, I do not consider 
where the demonstration of the operative practica- 
bility or effectiveness of a device such as a water- 
wheel governor attached to a water-power unit and 
operating under variable load, that any device or 
model can be accepted as conclusive which omits any 
cf the essential elements or force relations which 
such a water-power unit and governor embody. In 
other words, I do not consider that anything short 
cf an actual water-power unit and governor connect- 
ed to an accidentally varying load cou'd be consid- 
ered as conclusive with regard to the minute opera- 
tive features or as to the practicability of a device 
such as that indicated in the Lyndon specification. 
An actual power plant operating under varying load 
and under satisfactory control by such a device would 
serve as c*nelusive evidence, and I should be entirely 
unwilling to accept anything else. 

Q. 25. By Mr. Westall: Do you find in such Lyn- 
don Patent Model any equivalent for the dynamo 8 
of the Lyndon patent in suit? 

Mr. Blakeslee: Objected to as calling for a eonclu- 
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sion on the part of the witness and not for a state- 
ment of facts and comparisn, and as leading and 
suggestive and not the proper method of proof. 

A. I don’t find any such equivalent as I have al- 
ready stated in my previous answer. 

Q. 26. By Mr. Westall: Do you find in such 
Lyndon Patent Model any device or element perform- 
ing substantially the same function in substantially 
the same way as the clement referred to in the Lyn- 
don patent as dynamo 8? 

Myr. Blakeslee: The same objection. 

A. The function of dynamo 8 in the Lyndon spec- 
ification is to provide an element responsive to vary- 
ing speed in a power plant prime mover and to in- 
itiate movements which will result in a correction 
and return of such speed to normal value. I find in 
the Lyndon Patent Model no such element perform- 
ing analogous functions in any similar or equivalent 
manner. 

Q. 27. By Mr. Westall: Do you find in such 
Lyndon Patent Model any equivalent, by which I 
imean an element performing substantially the same 
function in substantially the same way, of the sole- 
wold 33 of the Lyndon patent in suit. 

My. Blakeslee: The same objection. 

A. The function of the solenoid 33 in the Lyndon 
specification is to furnish an element immediately 
responsive to changes of speed in the dynamo, itself 
initiating by electromagnetic means the train of 
cperations resulting in the correction of the speed 
and its return to normal value. There is in the 
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Lyndon Patent Model no such element performing 
any such function in a similar or equivalent man- 
ner. 

Q. 28. By Mr. Westall: What are the funda- 
inental characteristics of a hydraulic power plant 
with especial reference to the problem of govern- 
ing? 

Mr. Blakeslee: QObjected to as not within the 
order permitting surrebuttal in this case, having 
nothing to do whatsoever with the structure or op- 
eration of the Lyndon Patent Model as such and as 
it is before us for discussion. 

Mr. Westall: The question is merely to lay the 
foundation for the future comparison of the Lyndon 
patent with the model. 

Mr. Blakeslee: The only foundation for such a 
comparison possible is the study of the model itself 
and its direct comparison with the parts shown in 
the drawings and defined in the specification of the 
Lyndon patent. 

A. J should broadly classify such features un- 
der two heads: a power unit responsive in speed to 
changes of load with the intricate time and force 
relations involved. Second, a speed-sensitive ele- 
ment, the movement of which initiates a chain of 
events as a consequence of which the water-gate is 
moved and the speed settles to a uniform value un- 
der the new load. Both of these elements and all 
of these conditions are plainly contemplated in the 
Lyndon specifications. 

Q. 29. By Mr. Westall: Do you find either of 
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these elements in the Lyndon Patent 4icdel? 

A. Ido not, as I have fully explained in my 
genera! analysis and comparison of the Lyndon 
Patent Model with the Lyndon specication. 

Q. 30. Please compare in resume the Lyndon 
Patent Model with the device contemplated in the 
Lyndon specification, necting each of the points of 
divergence. 

A. I would note such resume of comparison and 
points of divergence under the following heads: 
first, the fundamental features of the water-powei 
plant and governor as contemplated by the Lyndon 
specification are referred to in answer to the pre- 
ceding question. Neither of these is found on the 
Lyndon Patent Model. Second, the operation of the 
device contemplated in the Lyndon patent speci- 
fication involves no human agency. The model in- 
volves the agency of man as a determining element. 
Third, the schedule of time and force relations is 
fundamentally different in the Lyndon Patent 
Model and in the device contemplated in the Lyndon 
specification. Fourth, in the Lyndon specification 
the load change, the speed change and the esrrec- — 
tive movement proceed serially and in direct causal 
relation, one following the other. In the model the 
movement of the hand-wheel results simultaneously 
in a change of speed and in the necessary correc- 
tive movements, both being common results from the 
same cause. Fifth, in the Lyndon srec'fications the 
closure of the gate leaves the speed to adjust itself 
under the existing force and time conditions. In the 
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Lyndon Patent Model the shifting of the belt directly 
compels a change in the speed. Sixth, in the Lyndon 
specification serial contacts, if contemplated, are not 
under human control. In the model, serial contacts, 
if employed, are under human control. Seventh, in 
the Lyndon specification the return of the solenoid 
core results as a consequence of the return of speed 
to the standard value. in the Lyndon Model the re- 
turn of the bar corresponding to the solenoid core 
results as a consequence of the movement of a 
secondary belt shift. 

Q. 31. Would a device containing the general 
operative features of the Lyndon Patent Model, to 
which you have referred, constitute an effective and 
satisfactory governor for hydraulic power plant pur- 
poses. : 

Mr. Blakeslee: Objected to as calling for a sweep- 
ing conclusion and not for a statement of facts. 

A. By ‘‘operative features’’ I must here assume 
that you mean those parts which relate solely to the 
operation of governing or controlling under usual 
power-plant conditions. We must, therefore, omit 
all features which for demonstration purposes the 
usual conditions of a water-power plant are plainly 
departed from. This will remove the following 
items: The belts and cone pulleys for changing the 
speed at will, the hand-wheel for volitionally con- 
trolling the bar representing the solenoid core. IT 
we may assume a hydraulic power unit under vary- 
ing load substituted for the first of these omissions 
and a bar whose movements are responsive to speed 
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change for the second, such, for example, as the cor 

o£ with electric generator and conncction as shown 
in the Lyndon specification, then a judgment may be 
reached regarding the practicability of the features 
as a water-wheel governor. With this understanding 
I veply that in my opinion such a device would not 
be practicable or satisfactory fer purposes of gov- 
erning a hydraulic power unit. I reach such a con- 
clusion by an analysis of the operative features in 
relation to the purposes required. This analysis I 
take up as follows: The belt-driven generator with 
connections together with the solenoid and _ core, 
while scarcely ideal in the light cf past experience 
in water-wheel governors, might possibly be made 
to function satisfactorily as a speed-responsive ele- 
ment. Here, in passing, however, it may be noted 
that the movement of the solenoid core available to 
correct any small change of speed, such as two or 
three or even five per cent, will be very small, in- 
deed, and this would greatly magnify the difficulties 
in connection with the multiplying levers 26 and 43, 
and would tend to give relatively minute forces 
available at the contact points, and would require 
especially delicate adjustment of the contact dis- 
tances in order to render the remaining elements of 
the combination responsive to these minute move- 
ments of the core 34. I next refer to the use of 
electric contacts as a determining element in the de- 
vice. These contacts, from the small forces available, 
are intended to be of the end or touch-contact type 
or of the mereury cup type. Contacts of the end or 
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touch type would be exceedingly difficult to place a 
luagnet in proper adjustment without an clastic ele- 
ment. There must be some spring or yield in one 
element or other of the contact, and the time of re- 
maining in contact and of make and of break will de- 
pend primarily on an accurate and careful adjust- 
ment of the two parts of the contact. Now, with 
inagnets capable of producing the results required in 
the governing of a water-power unit of any consid- 
erable size, especially such as would be significant of 
present day practice, the current strength would be 
such as to result in a very considerable sparking on 
breaking the circuit. This would result in deforming 
the contact surfaces and in quickly disturbing the 
time relations necessary for the proper operation 
of the device. The same general objection in my 
opinion holds in regard to mercury contacts. In this 
case the mercury is employed in order to provide 
a vielding contact with a minimum of resistance at 
the contact point. This is the type of contact ex- 
hibited in the Lyndon Patent Model. In this case 
under operation with the surface of the mercury ex- 
posed to the air and under the sparking influence 
referred to above, the surface of the mercury will 
auickly become clogged with a spongy form of mer- 
curic oxide, obscuring and interfering with the 
nature of the contact and disturbing the time rela- 
tions required for proper operation. It may be 
noted that-to avoid these difficulties the surface of 
the mercury is Sometimes covered with oil so as to 
protect it from the air. Im this case, however, one 
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difficulty is avoided at the expense of another. The 
cil under the influence of the sparking is likely to 
become transformed into a sort of heavy mercury 
emulsion, again deranging the proper operation and 
disturbing the time relations involved. 

I next pass to the question of these time relations 
of contacts, assuming that they may, for a_ short 
time, be made effectively operative. The Lyndon 
specification clearly contemplates the simultanesus 
making and breaking of these various contacts. The 
Lyndon Patent Model clearly admits of so adjusting 
the contacts as to make them simultaneous. On this 
assumption it is clear that the instant clutch 13 is 
engaged and the wheel-gate begins to move, at that 
instant also will clutch 58 be engaged and the by-pass 
will begin to move, while at the same time clutch 
22 23 will be engaged and the contacts will as an 
incident thereof all be broken and all action stopped. 
Practically, then, the wheel-gate and by-pass would 
just stop to move and would then stop due to this 
disengagement. The by-pass will then begin to 
return and the wheel-gate will have made merely a 
beginning of its necessary movement. In the mean- 
time, the solenoid and core are again out of equili- 
brium as there will have been as yet scarcely a 
perceptible change in the speed of the dynamo 8. 
Tn consequence, the operation begins over again. The 
core is drawn in, contacts are made, a beginning of 
gate movement is made, to be again interrupted by 
disengagement. It is conceivable that after a suf- 
ticient length of time, as the result of these spas- 
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modie and interrupted movements, the gate might 
be moved to its new position for the new load, and 
equilibrium again established. It is very sure, 
however, that this would not prove a satisfactory 
or acceptable mode of governing, especially in the 
case of rapidly changing loads, nor could it in any 
way be considered as an advance in the art. It would 
constitute rather a reversal to the older types of 
governors whereby the gates were moved by double 
ratchet and paul combinations, and to which the 
spasmodic or intermittent action above described is 
in general analogous. 

I refer again to the question of the time interval 
which may elapse between the beginning of motion 
ot shaft 12 and the arrest of such motion by the 
breaking of contact 30 or 31. We must assume that 
with the simultaneous making of all contacts magnet 
o2 18 energized as soon as 15 and hence that cluick 
22 23 is engaged as soon as shaft 12 begins to turn. 
Lhe question then devolves on how long or how far 
25 will move before it pushes controller 26 with 
sufficient force to break the contacts. This will de- 
pend primarily on the force which it must overcome 
at the solenoid, and the distance of movement of 
either elastic or mercury contacts. The controller 
26 is immediately acted on through the springs 27 
28 at elastic jomts. And in pushing 26 so as to 
break contact 40, for example, the first result will 
be a gradual compression and accumulation of pres- 
sure in the spring 27, corresponding to the gradual 
increase of resistance to movement, which will be 
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exhibited by solenoid core 34 until finally a suffi- 
c:ent movement has been developed to carry the con- 
tact points out of contact, when all magnetic ener- 
eiation and clutch operation ceases and the core 
o£is again free to take up whatever position may be 
required by the magnetie field in the solenoid. The 
inertia of the moving parts, including the returning 
bar 25 and all directly attached parts, due to their 
velocity at the instant of this engagement of clutch 
22 23 will tend to cause an over-travel of controller 
bar 26, and with very close adjustment this might 
conceivably result in a momentary contact at the 
wrong end of controller bar 26, thus introducing 
another disturbing element. I point out specifically 
that on the supposition of simultaneous magnet 
energization the period of time between or during 
which the gate-shaft 21b will be in actual movement 
in the case of a given single push or impulsive 
movement, will thus be determined by the tension 
of the spring 27 or 28, the magnetic forees in the 
solenoid 33, and the actual adjustment of contact 
parts as, for example, tin and mercury. 

Turning now in the light of these considerations 
io the question of overrunning and of means for 
preventing, I do not find in the above stated items 
for determining the period of operation any natural 
or responsive relation to the extent of operation 
required in order to move the gate from the equili- 
brium position for the old load to that for the new 
ILad and no more. In fact, it is very sure that under 
conditions as contemplated the time of action would 
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be exceedingly brief. There would be no more 
than a beginning of movement of the gatc-shaft 21b 
before arrest by the breaking of the circuit and the 
approach to the final steady condition would be by 
tHe ratehct or step-wise movement previously re- 
ferred to, and unsuited to modern power plant con- 
ditions, and demands and apparently foreign to tite 
mode of operation intended in the Lyndon speciiti- 
cation. j 

iispecial stress is laid in the Lyndon  specifica- 
tion on the function of the returning device asa 
means of preventing overrun or hunting. It should 
be noted that the fundamental conditions which must 
be fulfilled in order to realize this end, are the follow- 
ing three: 

Hirst, the load changes. 

Second, to this changed load there will correspond 
a certain gate-opening which will deliver water 
energy just sufficient to maintain the wheel at stand- 
ard speed or at a speed which will place the speed- 
sensitive device of the governor in a neutral pssition 
with reference to all governor movements. 

Third, then, as the wheel-gate gradually moves, as 
for example in closing, it must, when reaching the 
gate condition noted in number two, find the wheel 
moving at the corresponding speed and without ac- 
celeration or retardation, and the speed-sensitive 
clement in a neutral or non-operative position. 

These particular conditions noted in number three 
must occur simultaneously. Under these conditions, 
and none other, the wheel will continue on steadily 
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and without further change of speed. It may be here 
noted also that in the Lyndon Patent Model and in 
the Lyndon specification the final speed is always 
fixed and uniform and does not vary with the load, 
while with many other forms of governors the 
steady speed control changes with the load over a 
definite but narrow range of, for example, 2 per cent 
cr more, in some cases. A load change, furthermore, 
may vary in extent and in rapidity and in any com- 
bination of the two, as, for example, slow and slight, 
or slow and large, or fast and shght, or fast and 
large, and all in varying degrees. I am unable to 
find on the Lyndon Patent Model or in the Lyndon 
specifications any means for a time of action of the 
wheel gate or a degree of action of the wheel gate 
responsive to these varying modes of load changes, 
or any features which will insure, at the particular 
iustant when the proper gate-opening has been 
reached, that the prime mover will be moving at the 
normal speed without acceleration or retardation 
and that the bar 26 and solenoid core will be in 
neutral position and inoperative. 

i therefore conclude that under actual conditions 
ef operation the device would not be adequate to 
prevent over-run in the sense contemplated in the 
Lyndon specification or in any sense satisfactory 
for modern hydraulic power plant requirements. 

The preceding discussion regarding the timing of 
the movements of the wheel gate, regarding the 
responsive or intermittent character of this move- 
ment, and regarding the general operativeness of the 
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device to contr?! the speed without overrun, has been 
based on the assumption of simultaneous energiza- 
tion of all magnets, as plainly contemplated in the 
Lyndon specification. With reference to the claims 
or suggestions that energization in series is intended 
oi would serve to render the device properly opera- 
tive, I note as follows: 

We may apparently consider three possible cases: 

1. Energization of magnet 15 first followed by 
energization of 32 and 64 simultaneously. 

2. Energization of magnet 15 first followed in 
series by 64 and then 32. 

3. Hnergization of magnet 15 first followed in 
series by 32 and then 64. 

It must be noted that in all of these cases the 
order of breaking the circuits will be the inverse of 
the order of making them. 

Turning first to case 1, the result briefly will be 
as follows: The gate-shaft 21b will begin to turn, 
say, closing the gate. The by-pass in the meantime 
will be inoperative. If the total change of load is 
very slight or very slow there may be no further 
contacts made and the by-pass and returning rod 
may not be called into play, leaving the final adjust- 
ment to be made by the main gate alone and the break 
ci contact 40 to be effected by the ultimate return 
of the coil 34 to normal position. If, however, the 
change in the load is greater in amount or more 
rapid in character than can be accommodated by 
such program, the contacts energizing 32 and 64 will 
be made after a very short interval of time for the 
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movement of the main gate-shaft. In eny practic- 
able device this period of time will be execedingly 
short, since in the movement of the core 34 and at- 
tached parts the actual time interval between the 
making of, say, contact 40 and contacts 45 100 can 
ai. the most be only a small fraction of a second. 
After this brief interval the by-pass and returning 


device will then become operative simultaneously, 


resulting in the immediate de-energization of mag- 
nets 32 and 64 and the arrest of rod 25 presumably 
before contact 40 is broken. ‘The result will be a 
spasmodic kick on the part of the by-pass followed 
ov return to normal half-open pesition. in the mean- 
time clutch magnets 15 or 16 are still operative and 
the wheel-gate is still moving and producing this 
effect on the speed of the unit. The next stage will 
depend on the relation of the condition of the sole- 
noid and core as determined by the speed of the 
wheel. If there is still a sufficient excess puil on the 
core, reclosure of circuits 102 and 105 may result 
with another slight movement of the by-pass, If 
there is not suificient pull on the core 34 to make 
such contacts, then contact 40 will persist and the 
wheel gate will be gradualiy turned till the speed is 
wodified and brought back ultimately to standard 
value when the core will return to its normal posi- 
tion, thus breaking contact 40. The general result 
is, therefor, governing without effective operation of 
either by-pass or returning device, and with no na- 
tural relation between the parts in such manner as 
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to prevent over-run. In point of fact, the device in 
this form would be quite similar to the operation 
of certain older forms of water-wheel governors 
without compensation or return device, and in which 
over-run is likely to oceur due to the effects of 
inertia and time-lag in finally breaking the contact 
46. This arrangement would therefore in no essen- 
tial manner seem likely to improve the operation of 
the device. 

I come next to case 2, the energization of 15 (or 
16) 32 and 64 in series. It is readily seen that this 
case would be very difficult to realize since the 
energization of 32 would serve to throw back the 
controller 26 and prevent the making of 64. it will 
therefore result substantially in the operation of case 
number one with the omission of the by-pass. This 
case is, therefore, clearly subversive of the entire 
theory of governing as proposed by the Lyndon 
patent, and it would have all the defects of the 
previous case. 

Turning next to case number three, with magnets 
15 (or 16) 64 and 32 brought serially into operation, 
we shall have a beginning of motion of both wheel- 
gate and by-pass followed by movement of returning 
vod 25 and de-energization of magnet 32. The in- 
ertia of the parts may or may not break the con- 
tacts of 64 and 15. If they are not broken the gate 
and by-pass will go on operating virtually unin- 
fluenced by the returning rod. If they are broken, 
tbe whole operation will begin over again, and go on 
spasmodically. Again, in the case where the con- 
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tacts are not broken, the returning rod circuit may 
remain de-energized, due to failure of this contact 
to be re-made, or again, it may be re-energized 
with a like unbreaking, but with no other result. In 
general, then, the operation in this case is either 
spasmodic and step-wise for both main gate and by- 
pass, or it is continuous for both, without effect or 
influence of any return or compensating device. In 
no case does it appear that the resuits would be 
satisfactory for the governing of a hydraulic power 
plant prime mover. 

In this matter generally and the operation of the 
returning bar and the time relation of the various 
electric contacts, I point out that in every case and 
no matter what may be the details of adjustment, 
the energization of magnets 15 and 64 are separated 
Ly a certain time interval. This time interval is in 
no wise responsive to the nature or extent of the 
load change, and hence it cannot properly function 
te prevent overrun in the actual case of a power plant 
operating under irregularly varying load. In par- 
ticular, if the load change is very sudden and large, 
requiring a very considerable gate movement for 
control, the movement of the solenoid core will be 
correspondingly sharp and extreme, and the time in- 
terval correspondingly reduced. In such case the 
characteristics of spasmodic action would therefore 
be present in a marked degree. 

In this connection there is a defect in the Lyndon 
Fatent Model as a representation of the operation 
of an actual governor under power plant conditions. 
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@his hes inthe fact that in an actual governor con- 
structed according to the Lyndon specifications the 
making of the contacts which serve to energize the 
magnets 15, 32 and 64, proceed in such order as the 
adjustments may determine, either simultaneously 
or serially, and with such time interval as may be 
determined by the adjustments themselves, and by 
the various forces involved and by the character of 
the load change; but in all cases absolutely beyond 
the control of human agency. 

In the Lyndon Patent Model these contacts are 
effected by turning the hand-wheel, and if arranged 
for serial contact it follows that the wheel may be 
turned just far enough or fast enough to energize 
magnet 15, for example, and then, after any time 
interval, at the will of the operator, it may be 
turned further or more rapidly so as to energize 
magnet 64 or 32 or both. In particular it thus ap- 
pears that in the Lyndon Patent Model the time 
interval between the energization of magnets 15 and 
64, and hence the time interval between the beginning 
of gate-shaft movement and the operation of the 
returning device, may be varied at the will of the 
person. 

By these means results might be made to appear 
which would not be possible under the construction 
following the Lyndon specification and applied to an 


actual power plant operating under usual conditions. 
Tbe model therefore contains an clement and a mode 
of operation foreign to the design of the Lyndon 
specification or to any design which could be applied 
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to the regulation of a hydraulic power plant. 

Myr. Blakeslee: We move to strike the entire 
previous answer of the witness from the record on 
the ground that it lies entirely without the limits 
imposed by the order permitting the taking of sur- 
rebuttal testimony in this case, being apparently a 
theoretical thesis upon the Lyndon patent in suit, 
read by the witness from notes, and not being an 
answer predicated upon a construction of the Lyndon 
Patent Model as such and its attributes of operative- 
ness. This is not the time at which defendant can 
patch up its case with respect to the disclosures of 
the Lyndon patent as such. These matters have been 
gone into fully by a number of witnesses for the 
defendant within the proper time for taking its 
proofs, and this procedure lias well defined lImiits 
Which have been previously stated in these proceed- 
ings. 

Q. 32. By Mr. Westall: Have you read the 
testimony of Mr. 8. L. Berry concerning the opera- 
tiveness of the device of the Lyndon patent in suit? 

Mr. Blakeslee: The same objection, and irrelevant 
and not proper surrebuttal. 

A, I have. 

Q. 33. By Mr. Westall: Please state whether 
or not you agree with the conclusions and reasons 
therefor as to the operativeness of the device of the 
J.yndon patent in suit as expressed in the testimony 
ot Mr. 8. L. Berry, to which you have referred. 

Mr. Blakeslee: Objected to on the ground that 
it is not the proper methcd of proof, and upon each 
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of the grounds urged in the objection to the last 
euestion, and as calling for a sweeping conclusion 
and not for a statement of facts, and not the proper 
way to corroborate or attempt to corroborate the 
testimony of another witness. 

A. LIagree in general with all the main con- 
clusions of Mr. Berry with reference to the opera- 
tiveness of the device as discussed by him, and with 
his reasons for the same, as may furthermore be 
clearly deduced from my answer to question No. 

@. 34 By Mr. Westail: Referring again to 
Complainant’s Exhibit Patent Model, please state 
whether or not said model answers the objections 
of the said witness S. L. Berry as to the operative- 
ness of the device of the Lyndon patent in suit. 

Mr. Blakeslee: Objected to as not proper surre- 
buttal, on the grounds heretofore urged, not ealling 
for a statement of facts but merely for a sweeping 
conclusion on the part of the witness. Furthermore, 
it is not calling for the best evidence, the witness 
not having qualified to testify in propria persona 
for Mr. 8. L. Berry. 

A. In my opinion the Lyndon Patent Model does 
not meet the objections urged by Mr. Berry, for the 
primary reasons that the operative features, to which 
lir. Berry especially refers, are inciuded in the model, 
eud their general mode of overation as contemplated 
by the Lyndon specification is equivalent or closely 
similar to the mode of operation of the analogous 
device shown on the Lyndon Patent Model. It fol- 
lows therefore that with special reference to the cb- 
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jections of Mr. Berry the operation of tie Lyndon 
Patent Model would apparently follow closely in 
these respects the operation of the device coutem- 
plated in such specification, and would therefore be 
subject to the same general objections. 

Q. 35. By Mr. Westall: State in resume your 
reasons for considering Complainant’s Exhibit Lyn- 
don Patent Model, as represented in the Lyndon 
specifications, impracticable as a water-wheel gov- 
ernor. 

Mr. Blakeslee: Objected to as calling for sweep- 
ing conclusion and not for a statement of facts; and 
furthermore, as not surrebuttal, the proper proced- 
ure being to discuss the action of this model device 
as such. 

A. In resume I mention the following points cov- 
ered in greater detail in my answer to question No. 

First, the small movement of the solenoid core and 
the relatively small forces available at the contact 
points. 

Second, the extreme deiicacy of the adjusiments 
required. 

Third, the use of electric contacts with the result- 
ant sparking and disturbance of adjustments. 

Fourth. Assuming simultaneous contacts, an ac- 
tion spasmodice and irregular in character and extent 
to the requirements of hydraulic power-plant gov- 
erning. 

Fifth. No natural or responsive relation between 
the time interval of the movement of the main wheel- 
gate and the operation of the return bar, with refer- 
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cnce to the relation of such action to the character 
and extent of the load change. 

Sixth. With serial contacts, failure to improve 
the character of the operation in any essential par- 
Eiewlar. 

Mr. Blakeslee: We move to strike out the entire 
answer on each of the grounds of the objections 
urged to the question. 

Mr. Westall: Counsel for complainant may in- 
quire. 

Mr. Blakeslee: We move to strike out and sup- 
press the entire deposition of the present witness on 
his direct examination on the several grounds of 
objection urged to the questions and particularly on 
the general ground that the deposition of the witness 
as a whole is not within the order of the Court per- 
mitting surrebuttal procedure. 

And without waiving any of the objections of rec- 
ord and, in effect, relying upon such objection to be 
passed upon by the Court at the final hearing of this 
case, the complainant will proceed to cross-examine 
the present witness. 


CROSS-EX AMINATION 


by Mr. Blakeslee: 

XQ. 36. Have you ever operated or attempted 
to operate the Lyndon Patent Model yourself? 

A. On Friday, August 20, and Saturday, August 
21, I made a careful examination of the Lyndon 
Patent Model and operated such features of the 
model as I found possible in the absence of a storage 
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battery furnishing electric energy fcr energizing the 
various magnets. I, however, satisfied myself to the 
operative nature and character of the various fea- 
tures of the medel and felt satisfied that I under- 
stood the general character of operation contemplat- 
ed by such model. 

XQ. 37. In other words, there is nothing obscure 
with respect to this model, is there, as to the specific 
action of the one solenoid it contains, and the three 
clectromagnets it contains, corresponding to the one 
solenoid and the three electromagnets of the Lyndon 
patent? 

A. I did not find an solenoid im the Lyndon 
Patent Model. 

XQ. 38. Yes. You are correct. I do not contend 
that there is a solenoid in this model. My eye was 
en the patent. With respect to the four electromag- 
nets, two cf which are included in one set, for 
actuating the clutch which sets into operation the 
shaft for turning the water-wheel gates, there is no 
obscurity in the model with respect to the action of 
such electromagnets? 

A. I did not observe any. 

XQ. 39. And it is a matter of common knowl- 
edge how such electromagnets would work, and that 
is also true of the counter-part electromagnets dis- 
closed in the Lyndon patent? 

A. It is. 

XQ. 40. You did not energize any of these 
electromagnets in your study of this Lyndon Patent 
Model, did you? 
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A. I found it impossible to do so by reason of the 
absenec of any storage battery or other source of 
clectrical energy to effect such energization. 

XQ. 41. Would not such source of electrical 
cnergy have been easily procured at that time? 

A. I presume it could have been procured if it 
had seemed necessary to carry the examination to 
that point. 

XQ. 42. Then we are to understand, are we, that 
your testimony is based upon a mere inspection of 
the Lyndon Patent Model the same as you would 
inspect a drawing or inspect a machine at rest, and 
is not based upon inspection or study of the model 
with the parts in play Is that correct? 

A. My investigation of the model involved the 
operation of the main drive-shaft and all parts con- 
nected thereto. In short, with everything directly 
connected with the electric motor which is provided. 
The parts which were inoperative were the various 
electromagnets, for reasons which I have already 
stated. My investigation of the model, however, is 
further based en my reading of the testimony of Mr. 
George J. Henry, referring to and describing the 
operation of such model, and I satisfied myself as to 
the proper general co-relation between the particular 
inovements described by Mr. Henry and the means 
on the model for producing such movements. 

XQ. 438. You did not find any reason in your 
inspection of the Lyndon Patent Model to disagrce 
with the testimony of Mr. Henry, to which you have 
referred, with respect to the actual operation of the 
inodel, did you? 
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A. I did not as to the specific statements made 
with reference to the various moving parts and their 
functions and direct movements. 

XQ. 44. In other words, where Mr. Henry set 
forth or stated that resultant upon such-and-such 
a causation such-and-suech an action followed, 
you found no reason to disagree with him, did you? 

A. I found reason to disagree with Mr. Henry 
in certoin of the conclusions which he drew in refer- 
ence to the interpretation of the operation of the 
model in terms of a water-wheel governcr, but not 
with reference to the direct statements of Mr. Henry 
with reference to the movements of the model it- 
self, 

XQ. 45. And you were not able in your inspec- 
tion of the Lyndon Patent Model to study the me- 
chanical effects produced upon the energization of 
the several electromagnets contained in that mode}, 
were you? 

A. Isatisfied myself fully as to the operative pos- 
sibility of all such magnets and I personally moved 
every operative part by finger or hand, making and 
breaking the contacts by hand, throwing the clutches 
in and out of engagement, and assuring myself gen- 
erally of the operative possibility of the model in the 
general sense described by Mr. Henry. 

XQ. 46. Then you got the same kind of results 
predicated upon voluntary hand or manual actua- 
tion that you have treated of in your discussion of 
this Lyndon Patent Model as being a hand-operated 
model, did you not? 
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A. Iobtained each individual movement separate- 
lv and satisfied myself as to its nature and character, 
but I could not obtain the various movements sim- 
ultaneously in the same order in which they might 
liave been obtained had there been present a source 
ef electrical energy. 

XQ. 47. And you were not able to get the same 
co-relation of muvements and sequences of move- 
ments that you could have obtained had the electro- 
magnets been energized, were you? 

A. I satisfied myself fully, as I have previously 
stated, that all of these movements were provided 
for by the mechanism of the model and in the sense 
as described by Mr. Henry in his discussion and de- 
scription of the operation of said model. I may fur- 
ther state that there are certain movements and op- 
erations so simple in character that it hardly seems 
necessary to lay particular stress on the actual oper- 
ation. For example, if one familiar with mechanical 
devices sees a lever he does not need to actually 
operate the lever in order to satisfy himself of the 
sequences of such operation. It is a matter of life- 
long acquaintance with him and he instinctively and 
naturallly deduces the result of such movements in 
any such eases. 

Mr. Westall: I should like to interrupt long 
cnough to ask the :xaminer whether or not there 
accompanied the model the storage batteries and the 
mercury for filling the mercury cups. 

Mr. Blakeslee: We object to this question put 
to the Examiner because the Examiner is not quali- 
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tied to testify, not having been shown to know what 
a storage battery is or what mercury cups are, and 
not having been shown to have ever seen these fea- 
tures so that he could testify whether they came or 
not. 

Mr. Westall: J should like to have the record 
show that while defendant’s time to take this testi- 
mony was limited to the Ist of September, and it was 
understood that the model in its entirety would be 
in the hands of the Examiner and accessible to the 
defendant, that the complete apparatus was not fur- 
nished and that the defendant has been compelled to 
proceed with the examination in the absence of the 
parts which have been especially inquired of by 
counsel. 

Mr. Blakeslee: We object to any such statement, 
inasmimuch as the storage battery referred to was not 
part of the exhibit as offered, and, furthermore, 
counsel has established, as we concede and as we have 
always admitted and shown, that there was no source 
ot electrical energy in this model, there being a cer- 
tain feature substituted for the dynamo 8 of the Lyn- 
don patent. As far as the mercury is concerned, we 
wil state that the Examiner has today notified com- 
piainant that he did receive a bottle of what he sup- 
posed was mercury, with this model, and that being 
the case, we have no objection to the inquiry as to 
whether that bottle of mercury came with the model. 

The Examiner has produced a bottle which came 
with the model and which complainant contends 
is a bottle of mercury furnished by complainant for 
use in the mercury cups. 
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Mr. Westall: Let it be noted of record that the 
storage battery did not accompany the model and 
that, therefore, the model was incomplete in so far 
as it was not accompanied by the storage battery. 

Mr. Blakeslee: We wil not agree with this state- 
ment. We contend that the storage battery was uot 
a part of the model as offered in evidence, but was, 
in fact, merely a source of electrical supply and 
would not be furnished with such a model any more 
than an electrical circuit would be furnished in a 
building providing an electrical fan. The storage 
battery was not offered with the model. ‘There was 
no source of electrical energy offered with the model. 
Furthermore, theie is a source of electrical energy in 
this room in which the model now stands. 

Mr. Westall: Do I understand counsel to state 
that a storage battery was not used with the model 
when it was exhibited and operated by the witness 
Fienry in San Francisco? 

Mr. Blakeslee: On the contrary, the record shows 
that that model was electrically energized and we 
repeat that there was a storage battery used for that 
purpose, but that it was not a part of the model and 
was used because it was merely a e*nvenient source 
or electrical supply and was not offered with the 
model. That storage battery was obtained from the 
automobile of complainant, and a similar storage bat- 
tery could be obtained from almost any well- 
equipped automobile if counsel for defendant or the 
witness had attempted to procure it. 

XQ. 48. By Mr. Westall: However, your ob- 
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jections to this Lyndon Patent Model on the score 
that it is initially hand-opcrated likewise should at- 
tach to your manual movement of the parts of that 
model at the time you inspected it, should they not? 

A. Ido not admit any such conclusion. 

XQ. 49. You would not be able to get a full 
demonstration of the mode of operation of that model 
from a primary actuation by any such piecemeal 
manual movement of the parts? 

A. I believe that I would, and I was quite satis- 
fied to accept the operation of the model in the gen- 
eral sense as described by the witness Mr. Henry 
and as verified by my detailed examination of the 
various operative features and by my serial opera- 
tion of these various features by hand or by hand 
in connection with the electrical motor at the back 
of the model. 

XQ. 50. But you did not make any complete op- 
eration of this model without manual intervention, 
did you? 

A. No operation of the model is possible in any 
event without manual intervention. 

XQ. 51. Then you did not make any complete 
operation of this model without manual intervention 
ai some point in the model beyond the prime mover | 
of the model, which is a hand-wheel or crank, did 
you? 

A. I did not, for reastns which I have elsewhere 
fully stated. 

XQ. 52. Could you get the proper co-relation of 
the proper factors of time, force and distance perti- 
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nent to the actions of the several respective features 
of this model when you operated those features sep- 
arately by hand? 

A. Ihave stated that the various features were 
operated individually by hand. I should, perhaps, 
state more fully that I was accompanied by an as- 
sistant, and here were therefore two persons and 
four hands for the operation of the varioius features 
otf the model. I satisfied myself that under these 
eonditions with both persons engaging in the oper- 
ation of the model the various relations referred 
to could be satisfactorily determined and exhibited. 
Furthermore, the time and distance relations re- 
ferred to generally in the model make no pretense 
of representing the same relations in actual operat- 
ing power-plant governing. 

Mr. Blakeslee: We ask that the last sentence of 
tne answer be stricken out as not responsive to the 
question. 

XQ. 53. You could not be sure, could you, that 
there was actual synchronism in the actions of the 
four hands of two persons applied to these parts? 

A. As I have stated in my previsus answer, I 
fully satisfied myself by means of the two persons 
that every operative feature proceeded in the same 
ecneral manner and character as described by the 
witness Mr. Henry previously referred to, and I sat- 
isfied myself fully regarding the various co-relations 
ot these various movements. 

XQ. 54. But you had, to sum the matter up, to 
attempt to operate the device from a single-move- 
ment-initiating part? 
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A. The device is not susceptible of movement 
from a single initiating part. It requires the coop- 
eration of a man turning the hand-wheel in front, 
a source of energy driving the main shait and at- 
tached parts, and a source of electrical energy for 
the energization of various contacts and tie move- 
ment of varicus elements, thus involving the coop- 
eration of at least three distinct sources of energy. 

XQ. 55. And each of these three distinct 
sources were not utilized by you in moving tie parts 
of this model? 

A. The source of electrical energy required to 
energize the four magnets to which previous refer- 
ence has been made. 

XQ. 56. And did vou turn the hand-crank 
wheel as you call it? 

Ae Leciia: 

XQ. 57. And upon turning it vou were not able 
to set, up the sequence of operation which would 
have occurred if there had been an energization of 
the four magnets? 

A. I was able to obtain the significant sequence 
of operation with reference to each of these magnets 
individually, thus: Upon turning the hand-wheel 
the movement could be made by hand erergizing the 
magnet corresponding to the magnet 15 of the Lyn- 
don specification, thus setting in motion the train of 
events resulting in the operation of the shaft to 
which various other movements were connected and, 
in particular, operating the return or secondary be‘t, 
and likewise returning the bar corresponding to the 


City of Los Angeles 2811 


solenoid core 34 to or toward the normal position. 
This was done many times and until I became thor- 
oughly satisfied regarding the co-relation of these 
various movement. In the same manner and while 
this shaft was in operation the armature correspond- 
ing to the magnet representing magnet 34 in the 
liyndon specification and engaging clutch 58 was 
moved, throwing into speration a train of mechanism 
resulting in the movement of the by-pass valve. And, 
in the same manner, the elements representing 
ciutch 22 23 of the Lyndon specification could be 
thrown into operation, thus setting into motion or 
tending to set, into motion the returning rod 20 or 
the rod on the model corresponding thereto. In all 
of these cases I satisfied myself regarding the var- 
ious co-relations involved, and that they admitted of 
eperation in the sense described by the witness Mr. 
Henry, as previously referred to. 

XQ. 58. You were, of course, not able to deter- 
mine from merely turning the hand-crank or wheel 
what time would elapse, if any, after the movement 
of the sliding bar of the model before the clutch 57 58 
would be thrown into play, were you? | 

A. Such would obviously depend upon the par- 
ticular adjustments of the contacts, and as these 
were inoperative through the absence of any source 
of electric energy, it is clear that such co-relation 
did not directly follow from the adjustment of the 
contacts. I was able, however, to render such clutch 
operative at will at any time interval, counting from 
the beginning of movement of the shaft correspond- 
ing to the driveshaft 12. 
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XQ. 59. And those things you determined by 
separately manipulating the various parts by hand, 
did you not? 

A. I did. ' 

August 26, 1915, A. M. 

XQ. 60. You have referred to the possibility of 
reading into the returning device a number of other 
features than the rod 25, upon the assumption that 
these other features to some extent enter into the 
operation of or are necessary to the operation of the 
rod 25. There are certain features of the construc- 
tion of the patent in suit which are essentially as- 
sociated with the operation of the returning rod 25, 
are there not, namely, the clutch numbers 22 and 23, 
the lever 24 and the electromagnet 32, which oper- 
ates the lever to cause the clutch to operate? 

A. The items which you mention are certainly 
necessary to the operation of the returning device. 
They are, however, no more necessary than is the 
circuit 102 or the contacts 45 46 and 45a 46a, the 
lever 48, and the various other elements which I 
mentioned in my previous answer, since without 
these the returning device would remain wholly in- 
operative. I would further point out that in my dis- 
cussion of this matter I did not attempt to read into 
the interpretation of the term “returning device” 
these various operative elements to which reference 
has been made, but I stated, rather, that if any one 
of these elements is included, there seemed as good 
reason for including any or all of the others. 
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XQ. 61. Are we to understand you as meaning 
that there is as good reason for including the lever 
43 in the returning device as for including the lever 
24? 

A. In the sense that without the lever 43 the re- 
turning device would be wholly inoperative, there 
is equally good reason. 

XQ. 62. The lever 43 is essential to the energi- 
zation of the circuits 102 and 105, both, is it not? 

A. It is. 

XQ. 63. Therefore it pertains in the perfor- 
mance of its function to the control of the He A 
device as well as to the control of the by- -pass, “does it 
not? 

A. Itdoes. It exercises in a sense a double func- 
tion, one of which functions is the control of the 
current flowing to the magnet 32. 

XQ. 64. And the lever 24 exercises only a single 
function, does it not? 

A. That is correct. 

XQ. 65. And you could eliminate the lever 24 
without impairing the action of the lever 48, where- 
as you could not eliminate the lever 48 without im- 
pairing the lever 24. Is that not correct? 

A. That is correct. 

XQ. 66. KA fot then proper to say that the 
electro-magnet 382, the circuit 102, the contacts 45 
46, the clutch members 22 and 23, and the rod 25, 
constitute a group of features whose functions will 
pertain to the action of the returning device, and 
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none of which features are used for any other pur- 
pose than affecting such action? 

A. I should state in answer that the function of 
the elements which you mention pertain directly to 
the operation of the controlling device. There re- 
main the further series of items which I have pre- 
viously mentioned, the function of which also per- 
tains to the operation of the returning device, while 
in addition they are entrusted with other functions 
as well. 

XQ. 67. And there likewise remains, does there 
not, a change in load conditions upon the circuit to 
be governed prior to the action of the governor in 
any of its parts? 

A. I do not understand the meaning of your 
phrase “a change in load conditions upon the cir- 
suits to be governed.” Will you please put the ques- 
tion a little more clearly? 

XQ. 68. Question withdrawn. And the gover- 
nor itself as an entirety will not operate unless there 
has been a change in load upon the water-wheel with 
which the governor is associated? 

A. It will not. 

XQ. 69. And therefore, I suppose, it might be 
consistent to say that it required the cutting in or 
out of a power consumer supplied by the water- 
wheel governed before the returning device can 
work? 

A. That is unquestionably true, in this sense: 
that the returning device will not work under other 
conditions. 
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XQ. 70. And yet you would not go so far as to 
say that a knife switch upon the circuit supplied by 
the generator operated by the water-wheel associ- 
ated with the governor was a part of the returning 
device, would you? 

A. I would not. My entire point has been that 
in order to avoid this:maze of inconsistencies intu 
which one might be led in attempting to include the 
red 25 and all of the operating elements which serve 
to bring it into operation, it would seem more con- 
sistent with a clear definition of terms to restrict the 
application of this term to the rod 25. 

XQ. ‘71. Isit not clear that the following lan- . 
guage from lines 116 to 119, inclusive, page 3 of the 
patent in suit, make it clear that rod 25 is not the 
entire returning device within the meaning of the 
patent, such language being as follows: “The rod 
20, disks 22 and 23, and the controlling clutch-mag- 
net 32, constitute a returning device for preventing 
the governor from overrunning?”’ 

A. The language which you have quoted from 
the descriptive matter of the patent unquestionably 
gives the designation “returning device” to the ele- 
ments which are there mentioned... I find here sim- 
ply another illustration of the many inconsistencies 
of language throughout the patent specification de- 
scription and formulation of claims. In my attempt 
to determine the true meaning of the term “return- 
ing device” I therefore interpret the document as a 
whole, and base my conclusion on what seems to me 
an overwhelming preponderance of evidence in fa- 
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vor of the interpretation which I have given. The 
evidence to which I refer is contained in the quo- 
tation which I made from the patent and the claims 
in my answer yesterday, to question No. , in 
which I so quoted in defining the returning device. 

XQ. 72. Asa matter of fact, there is no point in 
the specification of the Lyndon patent in suit in 
which the returning device is said to be merely the 
rod 25? 

A. There is not. I drew my inference from the 
fact that in the language of the claims as referred 
to in the answer to the previous question, those ele- 
ments as referred to in the present discussion are 
separately claimed, and I therefore conclude that 
they are not to be considered as constituting essen- 
tially the returning device themselves. 

XQ. 738. You do not take it to mean that a sep- 
arate element is implied when the specifications and 
claims refer to a returning device as “provided with 
a clutch” or “provided with actuating means’, as 
set forth in claims 3 and 4, do you? 

Mr. Westall: Counsel for the defendant would 
ask counsel for complainant to state whether his 
contention is that if one should say “a boy provided 
with a bicycle”, whether he would content\that the 
bicycle was part of the boy. 

Mr. Blakeslee: This is not a time to discuss ele- 
mentary questions of patent law or mechanics, or 
discuss matters of common sense. 

A. In claim 3 the phrase is “a returning device 

provided with.” In claim 4 the phrase is “a 
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returning device . . . provided with actuat- 
ing means.” In claim 5 the phrase is “a returning 
device adapted when operated to return the cir- 
cuit controller to normal position, a clutch adapted 
to bring said returning device into operative con- 
nection with the water-gate-operating shaft.” In 
the last quotation it is very clear that the clutch is 
claimed as an element separate from the determin- 
ing device, since the words “a clutch adapted to 
bring said returning device” can only mean that the 
returning device is to be brought into operation by 
an element outside of itself or not included in this 
designation. That is, to my mind, perfectly clear 
and conclusive as between these two elements, the 
clutch and the rod 25. The language of claims 3 
and 4 as quoted is less conclusive, although in my 
opinion it properly admits of the construction which 
I have placed upon it. If, however, I interpret 
claims 3 and 4 in the light of the language of claim 
5, I ean reach no conclusion other than this: That 
the returning device is intended to be designated 
separately from the elements which serve to bring it 
into operation. 

XQ. 74. By Mr. Westall: And when the clutch 
22 23 brings the remaining features of the return- 
ing device into operative connection, it puts the belt 
into operation also, does it not? So that its parts 
move with the remaining features? 

A. My own statement of this chain of operations 
would be rather in these terms: When the clutch 
22 23 brings the returning device 25 into operation, 


2818 George J. Henry, Jr., vs. 


the parts connected beyond 25 move in the sense in- 
tended in the Lyndon specification. 

XQ. 75. The rod 25, link 25a clutch disks 22 and 
23, lever 24 and electromagnet 82, can all be removed 
from the governor of the patent in suit without in 
any manner affecting the performance of the func- 
tions of any other elements of the machine, and said 
recited parts all cooperate together in the return- 
ing action disclosed in the patent. Is that not cor- 
rect? 

A. The removal of the parts which you mention 
would result in the entire inoperativeness of all oth- 
er parts lying beyond them in the chain of operation 
and to which the rod 25 gives movement and deter- 
mination of function. In this sense, therefore, the 
removal of the parts which you have mentioned, 
would result in a profound change in other parts of 
the governor. 

Mr. Westall: Counsel for defendant suggests 
that if it will be of any assistance in curtailing this 
part of the examination, that counsel will admit 
there are a great many elements which might prop- 
erly have been included in the term “returning de- 
vice.” But the situation is that the question is not 
what might have been included in the term, but 
what the patentee has mean when he used the words 
“returning device” in his claims. 

XQ. 76. By Mr. Blakeslee: But if you elimi- 
nate those parts you would only eliminate the re- 
turning device function of the patent disclosure, 
would you not? 
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A. If the parts which you mention were elimi- 
nated, the general function of return would be elimi- 
nated and the remaining parts would constitute 
what might be termed a single or direct-motion gov- 
ernor, with no attempt at compensation or return. 
This answer has fundamental reference to the func- 
tion in the sense of the entire returning function 
necessary to control the operation of the gates and 
prevent over-run. 

XQ. 77. And the other groups of elements in so 
far as their own autonomy is concerned, would not 
be impaired by such subtracted mentioned features 
as to their respective organizations or actions in- 
dividually considered. Is that not correct? 

A. They would not, in the sense in which I stat- 
ed in my last answer that the remaining parts would 
constitute a form of direct-motion governor without 
attempt at providing the returning or compensat- 
ing function. 

XQ. 78. I think the answer is hardly respon- 
sive, Professor, and I will ask you to reconsider the 
question. 

A. I should be very glad to. Let me hear the 
question again. 

XQ. 79. See if you can answer it yes or no. Or, 
I will restate the question, as follows: With the sub- 
traction of these enumerated parts would not the 
remaining groups of parts act in their individual ca- 
pacities without any impairment of the individual 
functions due to such a subtraction? 

A. They would, insofar as their own individual 


2820 George J. Henry, Jr., vs. 


or single movements are concerned. The combina- 
tion of such movements with reference to a govern- 
ing water-power unit would, however, be profoundly 
modified. 

XQ. 80. And there would be eliminated the im- 
portant returning function to prevent over-running 
of the governor, disclosed in the patent in suit. Is 
that not correct? 

A. Itis. 

XQ. 81. In line 26 on page 2 of the specification 
of the patent in suit, what you have referred to as 
the returning device 25 is refered to as the “re- 
turning-rod”, is it not? 

A. It is. 

ZQ. 82. Then in the light of that language, 
there is no inconsistency, is there, of grouping with 
this rod the clutch mentioned in line 52 of page 5, 
and calling the clutch and the rod, together with the 
other features necessary to the action of the clutch 
and rod, a returning device? 

A. There is not, in so far as we may confine the 
consideration to the language which you have quot- 
ed. This, again, is another illustration of the many 
inconsistencies in the phraseology of the patent and 
claims, to which I have made reference. With par- 
ticular reference to the matter of the clutch I re- 
peat that I must consider the language of claim 5 
as conclusive, where the returning device is referred 
to at one point, and a clutch adapted to bring said 
returning device into operation is referred to at an- 
other point. 
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XQ. 88. And the clutch brings the returning 
rod into operation, does it not? 

A. The language of claim 5, page 5, line 53, is, “a 
clutch adapted to bring said returning device into”, 
Coc. 

XQ. 84. If, for the purpose of this claim, you 
considered the returning device the returning rod 
25, as referred to in lines 26 and 27 of page 2, both 
the rod and the clutch can be taken together and 
grouped under the broad term of a returning de- 
vice, can they not? 

A. In my opinion they cannot, since in the lan- 
guage quoted in my last answer the two are clearly 
differentiated in the mind of the inventor. 

XQ. 85. But he likewise refers in the matter 
just referred to to the part 25 as a returning rod, 
and that part is brought into operative connection 
with the water-gate-operating shaft by the clutch, 
is it not? 

me It is. 

XQ. 86. When the clutch 22 23 is set by the en- 
ergization of magnets 32, it becomes a part of the 
working returning system, does it not? 

A. It does in the sense that it is in operative 
connection with the rods 25a and 25, and therefore 
moves with them. 

XQ. 87. And when those clutch members are 
out of contact there is no complete working return- 
ing system extant, is there? 


A. I should prefer to state that the returning 
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system is inoperative. It exists, but, due to the rela- 
tion of certain parts, it remains inoperative. 

XQ. 88. And there is no returning action? 

A. There is no returning action. 

XQ. 89. And when those parts are in co-en- 
gagement there is a returning action? 

A. There is. 

XQ. 90. This clutch 22 23 comprises in effect 
two frictional co-engaging disks, does it not? 

A. It does. 

XQ. 91. And that co-engagement is effective to 
a degree determined by the pressure urging the 
disks together, is it not? 

A. Itis. 

XQ. 92. This clutch is not a positive clutch in 
the exact sense of a clutch of the jaw type or a clutch 
of the cone type, is it? 

A. It possesses the fundamental characteristics 
of a clutch of the cone type, since such clutches de- 
pend upon friction for the engagement. In fact, as 
is well known, a plain disk is simply an extreme geo- 
metrical case of a cone. 

XQ. 98. In the same sense that a circle is a 
polygon? 

A. I should prefer, rather, to state that a plane 
disk is a cone of 180 degrees angle. 

XQ. 94. Butis acone which you could not trun- 
cate? 

A. You could not. 

XQ. 95. Well, let us divide clutches up into two 
classes, jaw clutches and pure friction clutches. 


City of Los Angeles 2823 


There is a marked degree of difference in positive- 
ness of action of these two classes of clutches, is 
there not? 

A. There is. 

XQ. 96. And in the friction type of clutch the 
co-engagement of the clutch members is effective 
in proportion to the pressure under which such 
members are held together. Is that not correct? 

A. Itis. It depends upon the pressure, upon the 
angle of the cone, upon the areas in contact, and up- 
on the natures of the two surfaces. 

XQ. 97%. There is nothing in the specification of 
this patent which has bothered you in grasping the 
disclosure of the patent to such an extent that any 
of your previous answers have been made with any , 
mental reservation due to such doubt, is there? 

A. No. 

XQ. 98. Now, let us assume that the power of 
the pull of solenoid 38 is greater than the strength 
of frictional hold of the disk 22 in its engagement 
with the disk 28, or that the degree of such effort 
of the solenoid is greater than the degree of fric- 
tional resistance between the disks, in a governing 
action of the governor of the Lyndon patent. In 
that case will the lever 26 move under the action of 
the clutch 22 23 from a position in which it is held 
by the core 34 of the solenoid? 

A. In answering this question I will rirst point 
out that the connection between the solenoid core 34 
and the clutch disk 22 is through a lever 26 with 
whatever particular ratio of lever arms the con- 
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struction may show, and that also the tension of 
spring 29 comes into a consideration of the point 
raised by the question. In this sense I understand 
the question to call for a determination of the re- 
sult should the pull of the solenoid core 34 as trans- 
mitted through the lever 26 and as influenced by the 
spring 29 prove greater than the frictional drag 
between the two parts of the disk. In replying I 
would say that if such a condition were possible, un- 
questionably the solenoid core would take charge 
and would refuse to be moved under the conditions 
which you have assumed. I must, however, point 
out that the condition which you have assumed is 
entirely foreign to that which exists under the 
governing operations of the elements mentioned, 
since, as I have already pointed out in my discus- 
sion of the operative features of this mechanism, 
the core 34 at the beginning of a governing move- 
ment will find itself entirely free to move, and it 
will not answer, for illustration, an excess pull of 
the solenoid, moved inward, and assume a position 
of equilibrium under the existing conditions. While 
in this condition of equilibrium the force required 
to start movement of the solenoid core 34 is zero. 
That is to say, at the very instant of starting the 
solenoid core exercises no opposition to movement. 
The instant, however, movement is initiated, the 
resistance will gradually increase, due to the oper- 
ating conditions in play. It follows, therefore, that 
in the case of a governing operation, at the instant 
when clutch members 22 23 are thrown into engage- 
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ment, the action on core 34 is such that the initiation 
of movement may be produced against a force be- 
ginning at zero and gradually increasing, as I have 
previously pointed out. It follows, therefore, that 
even a slight degree of engagement of the clutch 
members 22 23, assuming that such were sufficient 
to overcome the resistance of spring 29, would serve 
at least to initiate movement in the core 34. 

XQ. 99. Do you find any disclosure in the 
Lyndon patent which negatives the assumption that 
as a matter of fact the clutch members 22 23 
do slip one upon the other during all phases 
of a given governing action until that gov- 
erning action has been so far completed that 
the pull in the solenoid is faint enough so that 
the friction between the disks move the core 34 and 
terminates the governing action, thus preventing 
an overrunning of the governor? 

A. There is no wording in the language of the 
specification or description or claims implying eith- 
er the presence or absence of slip in the clutch mem- 
bers. It is, of course, entirely possible that with a 
clutch constituted in the manner disclosed in disks 
22 23 that slipping might occur and would occur 
provided the resistance to be overcome were great- 
er than the engaging drag between the members of 
clutch. I point out, however, referring to the 
language of your question, that is, the rod 25 moves 
in answer to the movement of clutch 22, carrying 
thereby lever 26 and solenoid core 34, the resistance 
of such movement beginning at zero gradually in- 
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creases as the solenoid core is drawn out of equilib- 
rium. The function of return or arrest of govern- 
ing action is, however, primarily determined by the 
breaking of contacts 40 or 41, and this, as I have pre- 
viously pointed out, will depend not only on the var- 
ious elements which have been referred to in my 
answer to the present question, but also to the ad- 
justment of the contacts themselves. 

XQ. 100. The circuits cannot be broken at the 
contact 40 and 41 until the core 34 moves, can they? 

A. They cannot. 

XQ. 101. And whatever the particular factors 
invelved may be, the core 34 cannot be moved, due 
to the action of the returning device, until the fric- 
tion between the disks 22 and 23 is of sufficient hold- 
ing nature to cause the rod 25 to move and the core 
34 to be moved in response to such movement. Is 
that not correct? 

A. That is correct. 

XQ. 102. Now, referring to the Lyndon Patent 
Model, what do you find therein with respect to the 
relation between the pull of the solenoid correspond- 
ing to the solenoid 38 and the opposing action of 
clutch disks corresponding to disks 22 and 28, in any 
such examination as you have made thereof. 

A. I find no solenoid whatever as part of the 
model, nor any equivalent thereto; and, therefore, 
I do not find any complete similarity of relation be- 
tween the part which you mention. | 

XQ. 103. Don’t you find in that model any 
equivalent of the core 34 of the solenoid? 
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A. Ido not. 

XQ. 104. As a matter of fact, if you move the 
sliding bar of the model, namely, the bar connected 
with the lever corresponding to the lever 26 in the 
Lyndon patent, no matter how you move that bar, 
are not the same effects produced as are produced 
in the Lyndon patent upon moving the core 34, ir- 
respective of how that core is moved? And in this 
question you may limit the answer by consideration 
of the effects produced upon the lever 26. 

A. The movement of the bar to which you refer 
on the Lyndon Patent Model produces movements 
on a lever which represents lever 26 of the specifi- 
eation, and as a result of which contacts are made 
or broken in a manner entirely similar to that con- 
templated in the Lyndon specification. 

XQ. 105. Then in what respect is there a failure 
of equivalence between such bar and the solenoid 
core 34? 

A. The failure arises from the fact that the sole- 
noid core 34 moves directly responsive to a change 
in speed and as a consequence of such change of 
speed and through the action of electromagetic 
forces as described in my previous discussion of the 
operation of these parts, while the rod on the model 
corresponding to the solenoid core 34 is moved by a 
direct mechanical connection with a hand-wheel, and 
is not therefore responsive to changes of speed. 

XQ. 106. But if you produce the same move- 
ment in the bar that you do in the core for the pur- 
pose of these corresponding movements, the bar and 
the core perform equivalently, do they not? 
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A. Ido not so understand the interpretation of 
the word “equivalence”. In my understanding of 
this term it must involve the relation of the opera- 
tion to the operating causes or to sequences. The 
movements themselves, in so far as such movements 
bring about electric contacts, may be entirely the 
same. They are, however, related to the producing 
causes in an entirely different manner in the two 
cases, and the producing causes are thus entirely 
different. 

XQ. 107. Then I take the distinction to be that 
which you have previously made between voluntary 
actuation and involuntary actuation. 

A. That is one element. There remains also the 
further element of electromagnetic operation with 
a delicate inter-play of forces in one case, and di- 
rect mechanical action in the other. Likewise, the 
relation of cause and effect between the change of 
energization in the solenoid, and the movement of 
the core in one case and the common results of a 
change of speed and a movement of the correspond- 
ing bar in the case of the model, such results he- 
ing directly due to a voluntary movement of the 
hand-wheel. 

XQ. 108. But if the movement of the core and 
the bar were exactly the same in extent, rate and 
phasing, could you draw any distinction as between 
the performance of these two features which would 
render them non-equivalent? 

A. They could not be the same without the oper- 
ation of human intervention, which is entirely for- 
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eign to the chain of events contemplated in the 
Lyndon specification throughout its entire composi- 
tion, and I must therefore continue to conclude that 
the bar which is moved by mechanical forces put in 
play by human agency is not the equivalent of a bar 
which is moved by electromagnetic forces put in 
play by the operation of inanimate forces. 


XQ. 109. This same kind of a dinstinction is to Uv. 


read into your testimony.,it is, namely, yourtesti- 
mony which deals with your operation of the parts 
of this Lyndon Patent Model by hand, and the com- 
parison on such manual operation of the parts with 
involuntary operation of the parts? 

A. My manual examination of certain features 
of the Lyndon Patent Model was, as I have previous- 
ly stated, for the purpose of familiarizing myself 
with their character, and with their operative fea- 
tures. The distinction which I draw in the two 
cases lies in this: that as between the operation of 
the Lnydon Patent Model and the device contem- 
pated in the Lynden specification and which is in- 
tended to represent an operative power plant and 
governor, the latter is operative entirely independ- 
ent of human intervention, while the former de- 
pends for its operation upon human intervention. I 
therefore conclude that the elements in the model 
which are directly operated by human intervention 
cannot be considered as the proper equivalents of 


those in the device contemplated in the specifica- . 


tion which are operated entirely independent of such 
human intervention. 
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XQ. 110. Assuming that the governor shown in 
the Lyndon patent in suit were applied to a hydro- 
electric plant, the circuit supplied by which included 
a heavy service consumer of energy controlled by 
manually operated switch as, for instance, switches 
or controllers operated by hand. Would it net be 
proper to say that there was a manual contro! of 
the load, and, therefore, a manual effect produced 
upon the speed variation and, resultantly, a manual 
effect produced upon the governor to cause it to act? 

A. In my opinion it would not, in the ordinary 
use of language. It is entirely true that the open- 
ing or closing of a switch such as you have men- 
tioned would result in a change of load. At this 
point hurgan intervention ceases. This operation 
then throws into play a train of events leading to a 
demand for greater power from the prime mover 
the speed of which, due to insufficient water at the 
moment, begins to decrease, and as a result of which 
a train of events is initiated, bringing about ulti- 
mately the movement of the solenoid core 34 and the 
making of certain contacts which are intended to 
bring about corrective movements of the wheel- 
gates. In the case of the Lyndon patent model the 
hand-wheel which operates to produce a change of 
speed at the same instant and in parallel likewise 
operates mechanically to move the bar which is 
intended to correspond to the solenoid core. I can- 
not in any way bring myself to believe that these 
two operations are in any manner similiar or equiva- 
lent, using such words in reference to the operation 
of a water-wheel-governing device. 
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XQ. 111. There are working parts interposed 
between the hand-wheel or crank and the bar in the 
model, are there not? 

A. There are. 

XQ. 112. And in the case assumed in the ques- 
tion next preceding the last question there would 
be working parts interposed between the core of the 
solenoid and the hand switch on the circuit, would 
there not? 

A. There would. 

XQ. 118. And in both instances the first cause 
of the action would be a voluntary manual actuation. 
Is that not correct? 

ie It is. 

XQ. 114. Then I take it there must be some dis- 
tinction between the mechanical pull on the bar and 
the electromagnetic pull on the solenoid core which 
could not enable you in manually working the levers 
and other parts of the model to get any idea how 
those parts would work if they were electromagnet- 
ically operated. Is that correct? 

A. It is not. 

XQ. 115. Now, if the contact points of the con- 
tacts at 40 and 40a, or, 41 and 41a, were slightly 
or materially immersed in mercury in the contact 
cups, quite some appreciahle movement of the lever 
26 could take place before electrical circuits were 
opened at such contact. Is that not correct? 

A. Itis, as] have stated in my answer while dis- 
cussing the operation of these various elements. 

XQ. 116. Therefore, the rod 25 of the return- 


2832 George J. Henry, Jr., vs. 


ing device might play somewhat, and the lever 26 
might play somewhat, over an appreciable range of 
movement, and the core 34 might be appreciably 
moved without the clutch gears 9, 10 and 11 being 
thrown out of operation, the clutch 22 and 28 being 
thrown out of operation, or the clutch 57 and 58 be- 
ing thrown out of operation. Is that not correct? 

A. That is correct, as I have previously stated in 
my discussion of the operation of these elements. 

XQ. 117. In My. Henry’s narration of the oper- 
ation of the Lyndon Patent Model, during which he 
testifies he was operating the model, do you find any 
reference to any intermittent action of the clutch 
containing the parts 9, 10 and 11 to cause inter- 
mittent or step action of the water-gate-operating 
means, or of the by-pass-operating means connected 
therewith? 

A. I do not. 

XQ. 118. Have you been able to make out from 
your examination of the Lyndon Patent Model that 
any such intermittent action would take place? 

A. The timing of such action would depend 
primarily upon two things: First, the adjustment 
of the mercury cups, and, second, the manner of 
turning the hand-wheel. It is entirely conceivable 
that in a certain particular case a certain particular 
interval could be made to intervene between the in- 
itiation of operation of the drive-shaft 12 and 
clutching of 22 28. In my analysis of the operation 
of these members I pointed out, however, that such 
interval in the model could have no direct or re- 
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sponsive relation with the character of the load 
change, thus insuring the absence of over-run in all 
cases. 

XQ. 119. You are not prepared to say, are you, 
that judging from the disclosure of the Lyndon 
patent the governing action due to the alteration 
of the position of the core 34 from its normal posi- 
tion could not continue up until a close approach to 
the setting of the water-wheel gates at their proper 
positions for the new load, and that the clutch mem- 
ber 22 23 would not permit such action by slippage, 
and would only come into action to return the core 
34, so that the water-gates would be held at their 
proper position, the governor having been prevented 
from over-running ? 

A. I am. 

XQ. 120. For what reasons? 

A. For the reason that in the Lyndon specifica- 
tion the implied timing of the contacts is clearly 
simultaneous, as I have pointed out in my discus- 
sion of these operative features, and with such 
simultaneous timing and with any sufficient en- 
gagement of the clutch members 22 28, the operation 


of the bar 25, and the breaking of the contacts, 
would follow almost instantaneously upon the move- 


ment of drife-shaft 12. In this connection, I would 
furthermore point out that with the construction 
obviously implied the drife-shaft 12 when in oper- 
ation will be moving at a high rate of speed and in 
consequence thereof the instant clutch members 22 
and 23 become operative movement at considerable 
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velocity will be initiated, resulting in the prompt 
rupture of contact 40 or 41. In this connection I 
would further point out that the dependence upon 
slippage in the clutch members 22 23 to determine 
the period of operation of drive-shaft 12 would be 
wholly futile, since it is a well-known fact that it 
would be entirely impracticable to control such slip- 
page with reference to such purpose, nor could such 
slippage have any responsive relation to the nature 
and extent of the load change. 

XQ. 121. And you are prepared to make that 
statement without having completely operated the 
Lyndon Patent Model? 

A. Iam. 


XQ. 122. As a matter of fact, the clutch disks 
22 and 23 slip upon each other from the very mo- 
ment they are brought into co-engagement if their 
adjustment was such as to permit of slippage at any 
time? 

A. They would not. 

XQ. 128. Why not? 

A. Because, as I have previously pointed out, the 
resistance to the movement at the beginning of mo- 
tion is relatively small, gradually increasing as core 
34 is drawn from its position of equilibrium. 

XQ. 124. And how about the inertia of rod 25 
and its connected parts and the resistance of springs 
as) 

A. The inertia of the rod 25 and the resistance of 
the spring 29 obviously play a part in determining 
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the characteristics of the initial movement of the 
parts. 

It is perfectly true that every friction clutch 
in bringing a stationary part into movement must 
momentarily slip, since no stationary member can 
instantaneously be brought into operation with full 
velocity. The move of operation of all such clutches, 
as is very well known, involves a very brief prelimi- 
nary period of slippage while the clutch members 
are coming together and are developing a gradual 
drag or resistance between them. This gradually 
increasing resistance serves to overcome the initial 
resistance referred to and ultimately to bring the 
member into full movement without further slip- 
page, provided a clutch is resigned to operate in this 
manner. Consequent upon a further increase in 
resistance it may well result that further slinpage 
would follow. 

XQ. 125. And if these clutch members 22 and 
23 were designed to slip and only impart a slight 
thrust upon the rod 25 at any time, that thrust could 
be predetermined to be far less than the pull upon 
the core 34 excepting close to the termination of a 
given governing action. Is that not correct? 

A. That is correct. I would, however, point out 
further that in such case and with the contacts 40 
or 41 and the remaining contacts invelved, might or 
might not be broken according to the particular ad- 
justments involved. In all this, however, I must re- 
peat that I do not find any element responsive to 
the nature of the load change. 
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XQ. 126. Is it not proper to say that the con- 
troller, such as mentioned in line 4 of claim 3 of the 
Lyndon patent and in line 5 of claim 4 of the Lyndon 
patent, includes, broadly, the lever 26 referred to in 
lines 7 and 8 of page 4, the controlling solenoid re- 
ferred to in lines 99 and 100 of page 4, the same con- 
trolling lever referred to in line 20 of page 4, and the 
core 34 of the solenoid and the part 35 by which it 
is connected with the lever 26? 

A. We are here again confronted with a series 
of inconsistencies in the use of terms. In line 4, 
claim 3, the single word “controller” is used. The 
same is true in line 5, claim 4. In lines 7 and 8 of 
page 4 the lever 26 is mentioned without other spe- 
cific characterization. In lines 99 and 100 of page 
4 the phrase “controlling solenoid” is used. In line 
20, page 4, the “phrase controlling lever 26” is em- 
ployed. Confronted with these inconsistencies, I 
turn to certain other places in the description and 
formulation of claims for further light as to the pur- 
pose of the inventor in using this term. On page 
2, line 27, occurs the phrase “to exert pressure on 
the controller 26 to return it to normal position.” 
This seems very clearly to restrict the application 
of the term to the lever 26. Likewise, on page 2, 
line 48, occurs the statement “connected at 39 to the 
lever 26 which acts as a circuit controller.” This, 
again, seems to clearly indicate the lever 26 as the 
controller in the sense that it is the one thing which 
affects the operation of control. Again, on page 3, 
lines 62 and 68, I find the phrase “to such an extent 
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as to hold controlling lever 26 in its mean posi- 
tion.” Here again the implication seems clear that 
the word “controller” is intended to apply to the 
lever 26. Again, in claim 5, lines 45 to 47, I find the 
phrase, “a core for said solenoid and a circuit con- 
troller actuated thereby.” Here there is every 
clear distinction drawn between the solenoid core 
and the circuit controller which is actuated there- 
by. But the element which is actuated thereby is 
the lever 26, and I therefore conclude that it is this 
lever which is implied by the use of the term “con- 
troller.” Again, in claim 9, lines 115 to 117. I find 
the words “an electromagnetic device connected to 
said dynamo; a controller operated by said electro- 
magnetic device.” Here again the inventor very 
plainly differentiates between the electromagnetic 
device and the element which is controlled thereby. 
But the electromagnetic device comprises, broadly, 
the solenoid 88 and core 34. This, therefore, is 
clearly differentiated from the controller which is 
operated by such electromagnetic device. Balanc- 
ing the indication of these various quotations from 
the Lyndon patent description and claims, I must 
conclude that the inventor implied simply the rod 26 
when he uses the term “controller.” 

XQ. 127. The contacts at the ends of the lever 
26 are circuit-controllers, are they not? 

A. They are. And in the sense of making such 
contacts it is necessary to the flow of current into 
the controlled circuits. 

XQ. 128. Now, if the solenoid is a controlling 
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solenoid and the lever 26 is a controlling lever, and 
these parts cooperate, as of course they do, to make 
and break at 40 and 41, is it not a quibble to contend 
that those parts grouped together do not in effect | 
and in function constitute a controller? 

A. I am not so much concerned with what such 
parts might constitute in the proper use of language, 
as to interpret the proper application of these terms 
in the specification and claims of the patent in suit. 
I have repeatedly referred to the lack of consistency 
throughout the patent in the use of descriptive 
terms. And we find here simply further illustration 
of such lack of consistency. Confronted with such 
a condition I can reach a conclusion only by careful 
study of the various places throughout the patent 
and, for my own part, I should be disposed to give 
greater weight to the indications contained in the 
language of the claims than to the indications given 
by the descriptive part of the patent, and from the 
language which I have quoted, in particular from 
claims 5 and 9, the conclusion seems inevitable that 
the inventor by the use of the term “controller” had 
in mind the lever 26. 

XQ. $129. The parts grouped together in my last 
question, however, in the Lyndon patent disclosure, 
do serve as a controller for the making and break- 
ing of contacts at 40 and 40a, do they not? 

A. In the ordinary interpretation of language 
they do. I cannot, however, so admit if we restrict 
the interpretation of language to that employed by 
the inventor in his claims, especially 5 and 9. 
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XQ. 180. And you prefer to consider that the 
controller lever 26 is the controller rather than the 
controlling solenoid, both such terms being used in 
the specification? 

A. I prefer to consider that the inventor by the 
use of the word “controller” intended to refer to 
the lever 26 rather than to any of the other elements, 
and for reasons which I have already stated in de- 
tail. 

XQ. 131. Are you familiar with the draughting 
of patent specifications through your own exper- 
lence? 

A. I am not. 

XQ. 182. Are you familiar with the interpreta- 
tion of letters patent? 

A. I believe that I am, in so far as such interpre- 
tation turns upon the application of technical 
knowledge, common sense and fundamental legal 
principles. 

XQ. 138. Have you ever served as an expert for 
the interpretation of letters patent in any actions at 
law or equity? 

A. I have not. 

XQ. 184. Are you at all acquainted with the 
doctrine of generic and specific terminology as used 
in patent specifications, preparation and prosecu- 
tion? 

Mr. Westall: Objected to as being an inquiry en- 
tirely into the law of patents, which is not within the 
scope of the duties of an expert to explain but is a 
matter wholly for the Court and has no bearing up- 
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on the qualifications of the witness to testify regard- 
ing any of the matters inquired about in this exami- 
nation. 

A. Ihave myself read a great many patents and I 
have also always suposed that I was able to properly 
interpret the language of such patents on the basis 
which I have previously mentioned, namely, techni- 
cal familiarity with the subject in hand, common 
sense, and a fair knowledge of the fundamental legal 
principles. 

Mr. Blakeslee: We ask that the answer be strick- 
en out as not responsive to the question. 

Mr. Westall: It is submitted that the answer is 
strictly responsive to the question, and we ask that 
the answer be allowed to stand. 

XQ. 1385. By Mr. Blakeslee: There is no doubt 
in your mind, is there, that the solenoid with its core, 
coupled in definite relation with the lever 26, and 
said lever 26, cooperate as a controller for the pur- 
pose of making and breaking contact at 40 and 41? 

A. There is no doubt in my mind as to such co- 
operation for the purpose which you have mention- 
ed, and especially using the term “controller” in 
the broad and indefinite sense. I must here again 
point out, however, that I am not attempting to de- 
fine the word “controller” in a dictionary or general 
sense, but only to interpret this term as employed 
by the inventor in describing his invention and in 
formulating certain claims based thereon. 

XQ. 136. Nor is there any doubt in your mind 
that the rod 25 and the clutch disks 22 and 28, to- 


City of Los Angeles 2841 


gether with the lever 24, and the electromagnet 22, 
cooperate together for the purpose of producing re- 
turning action within the meaning of the Lyndon 
patent? 

A. There is none; and in this connection, the 
same as in my preceding answer, I point out that I 
am not so much concerned with laying down a dic- 
tionary or broad definition of the word “returning 
device” as with an attempt to interpret this term 
as used by the inventor in describing his apparatus 
and in formulating certain claims based thereon. 

XQ. 137. Do not the dash-pots associated with 
the by-pass valve in the Lyndon patent tend to pro- 
duce a rate of return of the dash-pot? 

A. They do not produce a rate of return of the 
dash-pot except in an indirect manner. They mod- 
ify and control the rate of return of the dash-pot. 
I should prefer to state that the return of the dash- 
pot is produced by the weights 70, such return be- 
ing modified or placed under control through the 
agency of the dash-pot 69. 

XQ. 188. My question was not whether these 
dash-pots do or do not produce the return of the by- 
pass, but whether or not they do not produce the 
rate of return of the by-pass valve. = 

Mr. Westall: Counsel for defendant will admit 
that the dash-pots perform no functions in return- 
ing the weights, but merely act as a retarding means 
for the return of such weights, if that is counsel is 
driving at. 

A. In the interest of preciseness of language I 
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should prefer to state that the dash-pots determine 
or influence the rate of return and not that they pro- 
duce the rate of return. 

XQ. 139. By Mr. Blakeslee: Do they not cause 
the rate of return? 

A. They donot. By this I mean that the rate of 
return of the by-pass valve is determined by the co- 
operation of a number of elements including the 
weights 70, the friction and inertia of the drum 55, 
and the influence of the dash-pots 69, and the hy- 
draulic forces in play and operative on the valve 
itself. It thus appears that the dash-pot 69 are 
simply one of several elements which determine the 
rate of return of the valve. They may, however, 
by appropriate adjustment, be made to determine 
such rate broadly at any desired speed. 

XQ. 140. Then is it proper to say that in any 
sense this rate of return is produced or caused? 

A. I should be unwilling to employ the words 
“produced” or “caused” in this sense, simply be- 
cause the dash-pots 69 represent simply one of a 
number of cooperating causes. 

XQ. 141. Then I take it, Professor, that you are 
a materialist to the extent that production or cause 
must relate to the physical thing and not to the ac- 
tion of that physical thing. Is that correct? 

A. I agree with your understanding of my atti- 
tude. 

XQ. 142. And you prefer to use the term “set 
up” rather than “produce” or “cause” with respect 
to the rate of return? 
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A. I didnot make use of the words “set up”. The 
word which in my mind most concisely indicates the 
function of the dash-pots 69 is “determine”. The 
operation of the dash-pot 69 is determinative on the 
rate of control of the valve. 

XQ. 148. And there must be some rate always 
present before it can be determined? 

pee Lat is correct. 

XQ. 144. Then the determination of the rate 
does not account for the rate being present, does it? 

A. It does not primarily, for the reason that the 
initiating cause of the return must be sought in the 
operation of the weights, 70, or, if you please, to go 
still further back, in the operation of the force of 
gravitation. 

XQ. 145. Then the return and the rate thereof 
are interchangeable terms? 

A. They are not. 

XQ. 146. And the rate is produced by the re- 
turn itself? 

A. I have never coupled together the two words 
“produced” and “rate”. I have always preferred to 
use the term “determine” in connection with the 
rate, and by this I mean a cooperation of conditions 
or agencies as a result of which a certain rate of 
return is set up. And the chief determining agent 
in connection with such rate of return in this pres- 
ent case is represented by the dash-pots 69. 

XQ. 147. Then as to the causation in these re- 
spects the return of the by-pass valve constitutes the 
causation of the rate of return of the by-pass valve? 
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Mr. Westall: Objected to as manifestly an un- 
answerable question. 

A. It does not. 

XQ. 148. By Mr. Blakeslee: The causation of 
the rate of return of the by-pass valve is the action 
of the dash-pot. Is that not correct? 

A. I have already stated that the causation of 
the return of the by-pass valve itself lies in the 
weights 70, while the determination of the rate of 
return lies in the cooperation of these weights with 
a series of other influencing or determining causes, 
chief among which I find the retarding opera- 
tion of the dash-pots 69. 

XQ. 149. Then the retarding operation of the 
dash-pots 69 are the chief causations of the rate of 
return by the by-pass valve. Is that correct? 

Mr. Westall: Objected to as having been already 
very thoroughly covered by the witness. = 

A. I have not referred to the dash-pot 69 as a 
causation of the rate of return, but as the chief de- 
termining element. 

XQ. 150. By Mr. Blakeslee: Then is there any 
causation of such rate of return? 

A. The causation of the rate of return is found, 
as I have previously stated, in the cooperation of 
these various agencies and resistances which are in- 
volved in the movement of the system comprising 
the by-pass valve, the weights 70, the drum 54, and 
other immediately connected elements. 

XQ. 151. The dash-pots 69 no more cause the 
rate of return of the by-pass valve than the lever 26 
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causes the controlling action. Is that not correct? 

A. The controlling action results directly and as 
a consequence of the movement of the lever 26. The 
rate of return is profoundly influenced by the op- 
eration of the dash-pots 69, and such dash-pots may 
be properly considered as the chief determining ele- 
ment. There seems to be no clear analogy between 
the operations involved in these two cases. 

XQ. 152. Does not line 49 of page 2 of the Lyn- 
don patent refer to the solenoid 38 as a controller by 
stating that it “also serves to control the action of 
the compensator-magnets and returning-magnets”? 

A. The language which you have just used em- 
ploys the phrase “serves to control.” The term 
“controller” is not specifically employed. Here 
again I must refer to the inconsistencies in language 
throughout the patent, and to the lack of definite 
and consistent use of descriptive terms. From the 
language which you have employed it does not seem 
proper to assume in the light of the quotations which 
I have given in my answer to a previous question 
relating to this matter, that the inventor when he 
uses the term “controller” refers to the solenoid 33. 

XQ. 158. Is there any better definition of a con- 
troller than “that which serves to control’? 

A. A controller is obviously a thing which serves 
to control, and a thing which serves to control may 
inversely in ordinarily language be termed a con- 
troller. However, in the interpretation of this term 
I find it necessary to refer to other points in the Lyn- 
don patent where this function or agency or ele- 
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ment is referred to, and particularly, for illustra- 
tion, to page 2, line 27, where the inventor specifical- 
ly uses the phrase “the controller 26”, and again in 
various other places throughout the patent which 
I have quoted in my answer to a previous question 
relating to this matter, and to which I here spe- 
cifically refer. 

XQ. 154. Do you not think that the possibility 
of subjecting the Lyndon Patent Model to extremes 
in possible manual actuation permits a more perfect 
test of its operativeness and the performunce of its 
functions than could be made where the parts were 
actuated responsive to changes in speed within the 
usual range of speed fluctuations in a modern hydro- 
electric plant? 

A. Ido not, for the chief reason that the model 
does not contain the fundamental characteristics of 
a water-power unit with a connected governor, and, 
therefore, whatever its mode of operation or what- 
ever might be shown by such a model, I do not con- 
sider that it could be taken as conclusive of the op- 
eration of an actual governor and water-power unit 
as contemplated in the Lyndon specification. 

XQ. 155. Is it not, however, possible to subject 
the model to more violent fluctuations and extremes 
of control by this manual actuation than would be 
present in the normal operation of such mechanism 
automatically controlled in a modern hydro-electric 
plant? 

A. It is perhaps possible to subject the model 
under manual control to conditions intended to rep- 
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resent the utmost extreme conditions present in ac- 
tual practice or even to conditions still more ex- 
treme. I repeat, however, that granting this to be 
so, such conditions in the Lyndon Patent Model 
stand in no responsive relation to load changes 
which occur in the case of an actual water-power 
unit and connected governor, and, therefore, I re- 
peat, as in my previous answer, that no matter what 
may be shown by the operation of the model, as such 
it can furnish no safe ground for a conclusion as to 
the operative features or practicability of the actual . 
hydraulic water-power governor. 

XQ. 156. Starting with the sliding bar in the 
Lyndon Patent Model which takes the place or is 
intended to take the place of the core 34 of the sole- 
noid in the Lyndon patent, do you find any substan- 
tial disagreement as between the features of that 
model and the features of the Lyndon patent with 
respect to construction and interrelation of parts 
and mode of operation with the inverse operation 
of the water-wheel gates and the by-pass valve, with 
the return of the by-pass valve to a usual! position 
and the operation of the returning device intended 
to prevent the over-running of the governor. 

A. J think that I have already fully answered 
this question in my discussion of the operative char- 
acter of these various elements. I will repeat, how- 
ever, that from the bar to which you have referred, 
onward, I find substantially the equivalents of the 
Lyndon Patent Model as contemplated in the Lyn- 
don Patent specification up to and including the op- 
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eration of the shaft 12 of the Lyndon patent specifi- 
cation. From this point on there develops an im- 
mediate and important divergence, namely, in the 
Lyndon Patent Mcdel the operation of a shaft cor- 
responding to 12 of the patent specification pro- 
duces immediately and possitively a movement cf 
the secondary belt, thereby mechanically compelling 
a change of speed. In the operation of an actual 
hydraulic water-power governor as contemplated in 
the Lyndon specification, the operation of the shaft 
12 results in the movement of a water-gate either by 
way of opening or closing, leaving the question of 
the return of speed to normal value to the inter- 
action of an exceedingly complicated system includ- 
ing the inertia cf the main water-wheel unit and 
connected parts, and resistance to be overcome in the 
driving units, friction, windage, electromagnetic in- 
ter-action between the electric generators and the 
line, and all other forces and agencies which may 
be involved in the inter-action between the flow of 
water on the wheel and the operation of the moving 
parts. 

XQ. 157. In other words, the Lyndon Patent 
Model shifts the secondary belt to correct any speed 
disturbances, and the Lyndon governor in practice 
is intended to shift the water-wheel gate co correct 
any speed disturbances. Is that a proper state- 
ment? 

A. That is a proper statement, with the further 
qualification that in the Lyndon Patent Model the 
change of speed results directly as a mechanical se- 
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quence of the movement of the belt, while the only 
direct consequence of the movement of the water- 
gate is the change in the supply of water to the 
wheel, thereby leaving the question of the modifica- 
tion of speed to the inter-action of the various forces 
which I have previously mentioned. 

XQ. 158. Then in the operating Lyndon water- 
wheel governor, if put into practice, you would find 
a water-gate or water supplying device shifted or 
moved in part or in whole, where as in the Lyndon 
Patent Model you find a belt shifted or moved to 
produce the change of speed. In either case is that 
not correct? 

A. That is correct. 

XQ. 159. Now, aside from the tests you have 
recently made, the Lyndon Patent Model discloses 
the returning device as such of the Lyndon patent, 
the water-wheel as such, the by-pass valve as such, 
and the means for slowly returning the by-pass 
valve as such of the Lyndon patent, the by-pass valve 
being related inversely to the water-wheel gate. Is 
that not correct? 

A. I cannot agree with your statement in the 
way in which you have put it. You refer to a re- 
turning device as such, and a water-wheel as such. 
It is true that the Lyndon Patent Model does include 
a returning device as such. It does not, however, 
include a waterwheel as such. It includes merely the 
representation of a water-wheel. It does not in- 
clude a by-pass valve as such; it merely includes a 
representative of a by-pass valve, or, if you please, 
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a model of a by-pass valve, but which is not placed 
in its proper operative relation by reason of the ab- 
sence of water in the case of the Lyndon Patent 
Model. 

XQ. 160. Can you answer the question affirma- 
tively with the qualification last made? 

A. With the limitations or explanations which I 
have formulated in my answer to the last question, 
I am willing to state that I find on the Lyndon Pat- 
ent Model a returning device as such, a representa- 
tion of a water-wheel and of a by-pass valve so con- 
nected as to illustrate the movements and relations 
to which you refer, and with special reference to the 
inverse relations which you have mentioned as ex- 
isting between the movement of the by-pass valve 
and that of the main water-gate. 

XQ. 161. That is, you do find those? 

A. Yes. 

XQ. 162. Does not the bar in the Lyndon Patent 
Model—that is, the sliding bar we have referred to 
—move coincidentally with a change of speed of the 
water-wheel? 

A. It does in the sense that it moves coincident- 
ally in speed with the movement of the main wheel 
which thus produces change in speed of the model. 
This statement must be, however, considered in view 
of the possible influence of the movement of the 
secondary belt by way of return on the sliding bar 
to which you have referred. 

XQ. 163. Then there is introduced in the Lyn- 
don Patent Model volunteer or manual means for 
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shifting the position of the sliding bar in substitu- 
tion for the automatic speed-sensitive means, in- 
cluding the dynamo 8. That is correct, is it not? 

A. That is correct. 

XQ. 164. Such means including the hand-lever 
or wheel we have referred to? 

T. That is correct. 

XQ. 165. The gradual movement of the core of 
the solenoid of the Lyndon patent finds its counter- 
part, does it not, in the gradual movement of the 
speed-sensative element of such a governor as the 
fly-ball governor? 

Mr. Westall: Objected to as not proper cross- 
examination. There was no examination of this 
witness upon the subject of equivalence of the device 
of defendant, and the question is clearly outside the 
scope of that examination. 

Mr. Blakeslee: This question is not for the pur- 
pose of establishing equivalence, but merely for the 
purpose of comparison and illustration and defini- 
tion of the action of a solenoid core. 

A. The action in the two cases which you have 
described are analogous and, broadly speaking, they 
represent means adapted to produce similar or 
analogous results. The details of the movement, 
however, are entirely different in the two cases. 

XQ. 166. As soon as the solencid core 34 starts 
to move, does not the governor commence to act? 
Or, let us say, as soon as the solenoid core is moved 
to such a degree that the contact can be initiated at 
40 or 41? 
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A. It does, or, at most, within a very short in- 
terval of time, such interval of time being simply 
that required for the energization of magnets 15 or 
16, the movement of the armature 17, and the es- 
tablishment of effective engagement between the 
clutch members 13 and 18a or 18b. 

XQ. 167. And such time element would in prac- 
tice be but a small fraction of a second, would it not? 

A. Under ordinary circumstances it would. 

XQ. 168. And then if the contacts 40 and 41 
were effected by immersion of the points in mercury, 
the action of the governor would continue at all 
times during such immersion, irrespective of the 
depth of immersion. Is that not correct? 

A. That is correct. 

XQ. 169. And would it not be feasible to float 
glycerine upon this mercury to prevent any un- 
toward deterioration of the same, such as by oxida- 
tion? 

A. Ihave had a considerable amount of persona! 
experience with mercury contacts and have never 
found them satisfactory over long periods of time, 
and specially where careful adjustments of time re- 
lations were necessary. The floating of such sub- 
stances as I have employed on the surface of the 
mercury does tend to reduce oxidation, but I 
have found substituted therefor the development 
after a period of time of what I have termed a form 
of mercury emulsion. That is a form of mixture or 
suspension of mercury in very fine globules carried 
in the liquid and maintained there by the churning 
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or agitating action developed by the movement of 
the contact points in and out of the mereury. The 
development of such a mercury emulsion I have 
found to seriously interfere with the satisfactory 
operation of such contacts. 

XQ. 170. How long a period of time have you 
been able to use such a mercury contact cup without 
replenishment or substitution of a fresh content of 
mercury? 

A. Such time would depend entirely upon the 
frequency with which the contacts are broken or 
made. In one case which I clearly cal! to mind at the 
present time and in which the contacts were broken 
andmade only afew times each day, the operation ran 
satisfactory over a few weeks of time—possibly two 
weeks—although I cannot recall the exact period. 
In the end, however, they became unsatisfactory 
and other means were adapted for the operation of 
the mechanism. In the case of a water-wheel gover- 
nor where with an irregularly varying load the con- 
tacts would be presumably made and broken, many 
hundreds or even many thousands of times per day, 
the disturbing actions to which I have referred 
would, in my opinion, develop with much greater 
rapidity. 

XQ. 171. How frequently would you advocate 
the replenishment of lubricant in a water-wheel 
governor such as that disclosed in the Lyndon pat- 
ent, where there are any bearing surfaces? 

A. This question would depend wholly upon the 
nature of such parts. But under modern conditions 
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of lubrication with reservoir supply, it would be en- 
tirely feasible to render such bearings operative 
satisfactorily with a renewal of lubricant at very 
long intervals, such, for example, as one, two or 
three months, even. Where the reservoir system of 
lubrication might not be practicable, more frequent 
lubrication would of course be necessary. 

XQ. 172. In water-wheel plants there is an at- 
tendant employed whose regular duty is to inspect 
for the purpose of maintaining proper lubrication? 
Is that not correct? 

A. There is always an attendant in water-wheel 
plants, and one of the duties of such attendant is, 
naturally, to inspect regarding all matters relating 
to lubribation. 

XQ. 178. That is a daily duty, is it not? 

A. It might be daily, or at longer periods or 
shorter periods, depending on the circumstances of 
the case. 

XQ. 174. And it would not be much of an added 
duty to that attendant to see that the mercury cups 
and the contacts of such a governor as the Lyndon 
governor are kept replenished with properly service- 
able supplies of mercury, would it? 

A. It would be no serious addition to the duties 
of such an attendant as you refer to. I would here 
point out, however, that not only must the cups be 
replendished, but the depth of the mercury in such 
cups must be maintained very accurately at the de- 
sired level; otherwise, the timing of the operations 
desired would be seriously interfered with. 


City of Los Angeles 2859 


XQ. 175. That is a matter of simple adjust- 
ment, the same as any other adjustment in lining up 
parts or maintaining proper relations? 

A. Itis. 

XQ. 176. Have you ever, as I have previously 
inquired, employed glycerine floated upon the sur- 
face of mercury in contact cups? 

A. I do not now recall that I have ever employed 
this particular substance. I have employed viis of 
varying specific gravities, closely approximating to 
glycerine in general physical characteristics. 

XQ. 177. If the lights of the Lyndon Patent 
Model are responsive in their action to the move- 
ments of the sliding bar we have referred to, do they 
not indicate the conditions incident to governing in 
the same manner as if they were responsive to the 
movements of the core of the solenoid 33 of the 
Lyndon patent? 

A. In my opinion they do not. The lighting of a 
red light implies simply that a certain contact has 
been made, and nothing more. In other words, the 
lighting of a red light is not in itself directly respon- 
sive to the speed changes, but simply results from 
the making of a contact, which contact is intended 
to bring into operation a series of events which will 
tend to control or correct the speed change. 

XQ. i178. But does it make any difference 
whether this contact is made at a definite point in 
the movement of the solenoid core or at a definite 
point in the movement of such a sliding bar as we 
have referred to in the model, in so far as indicating 
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that there is a change in speed responsible for such 
definite movement? 

A. In my opinion it does,.since I have stated in 
my answer to the previous question that the light- 
ing of the red light implies in itself no more than 
the making of a contact. It does not necessarily im- 
ply a change of speed. 

XQ. 179. If the sliding bar is only moved when 
there is a change of speed, must not the lighting of 
the light only occur when there is a change of speed? 

A. If we know, for example, as in the Lyndon 
Patent Model, that the movement of the bar will re- 
sult in the making of a contact which will cause a 
light to show, and if we know, likewise, that the 
movement of said bar results from the movement of 
the hand-wheel and is co-incident with the move- 
ment of the belt shifter which will bring about a 
change of speed, then it is obvious that if these 
parts are simultaneously operative the lighting of 
the red light and the change of speed will likewise 
be simultaneous. But they will not stand in the re- 
lation of cause and effect. 

XQ. 180. They will, however, stand in this lat- 
ter relation in so far as movement of the bar cor- 
responds to the movement of the solenoid core, con- 
sidered independent of causation of such movement, 
will they not? 

A. I cannot agree that in any sense of the term 
the lighting of the light and the change of speed can 
be said to stand in the relation of cause and effect. 

XQ. 181. If the movement of the sliding bar be 
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coincident with a change of speed in the wate1-wheel 
model part in the Lyndon Patent Model, is it not 
proper to say that the lights will be lighted as in- 
dicative of that change of speed in the same man- 
ner as lights might similarly be lighted as indicative 
of a change of water-wheel speed, through the 
agency of the solenoid core in an apparatus con- 
structed in accordance with the Lyndon patent? 

A. The lights will be indicative of a change of 
speed in the sense which I have already described, 
namely, that with the various parts referred to in 
proper connection and fully operative, change of 
speed will be accompanied by a lighting of a light. 
I simply draw the distinction between two phenom- 
ena, one of which accompanies the other, not in 
causal relation, and two phenomena which will fol- 
low each other in direct causal relation, the latter 
as a sequence of the former. 

XQ. 182. Do you consider it would be practical 
or feasible to reproduce within a court-room an en- 
tire representation of the Jiuyndon patent hydro-elec- 
trie governor apparatus, with a waterwheel and a 
proper water-head, dynamo 8 and all the other fea- 
tures, and with a variable load condition upon the 
water-wheel? 

A. It would certainly be possible, but such an at- 
tempt would be exceedingly difficult to carry out by 
reason of the expense which would be involved in 
the making of virtually a complete water-power unit 
and attached governor. 
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XQ. 188. And it might result, might it not, in 
an inundation of the court-room? 

A. Such a result is entirely possible. 

XQ. 184. It is perfectly possible, is it not, to 
control through a mechanical train the operation of 
certain features so as to get the same actions and 
movements as possible to obtain through an electro- 
mechanical train? 

A. Inmany cases itis. It is, however, impossible 
to make any broad or sweeping statement in answer 
to such a question. 

XQ. 185. Does not the speed-sensitive gov- 
ernor sense and ultimately translate into speed cor- 
rection all of the factors acting collectively upon it 
so that a definite movement is produced—such as 
the movement of the core of the solenoid 33—and 
is it not possible to produce just such a movement 
voluntarily upon the sliding bar of the Lyndon Pat- 
ent Model? 

A. In my opinion it is not. 

XQ. 186. Do not all of these factors unite to- 
gether to produce one resultant effect upon the part, 
such as the core of the solenoid? 

A. They do. They do in the sense that in answer 
to all the causes inter-acting to produce a change in 
the magnetic field of the solenoid the core will take 
_a position of equilibrium with such change of field 
in connection with the various forces or agencies 
which oppose or tend to oppose its movement. 

XQ. 187. And if, as I believe you have stated, 
you are able to simulate manually the movements .of 
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the levers of the Lyndon Patent Model, can you not 
in the same sense simulate manually the movement 
of the core of the solenoid in manually operating the 
sliding bar? 

A. A movement of the sliding bar in the model 
is unquestionably produced by the movement of the 
hand-wheel, and this initiates the train of corrective 
movements. To this extent it does simulate the 
movement of the core 34 which initiates a train of 
corrective movements. The time and force relations 
in the two cases, as well as the entire relation of 
these operations, to the problem of power-plant gov- 
erning, is, however, profoundly and entirely differ- 
ent in the two cases. 

XQ. 188. Do I understand you to signify that 
the hand cannot be trained to give the same move- 
ments to the sliding bar that the solenoid would give 
to its core? 

A. Asa matter of training, I do not believe that 
it could, although the distinction is perhaps one not 
of great importance. 

XQ. 189. Does not the secondary belt-shifter 
of the Lnydon Patent Model act responsive to cor- 
rection of the speed of the water-wheel model part 
in fair correspondence with the movement of the 
core of the Lyndon patent solenoid 34? 

A. The movement of the secondary belt-shifter 
is immediately responsive to the train of operations 
initiated by the shaft corresponding to the drive- 
shaft 20, and this tends to control the movement of 
the water-gate. I cannot, however, find in this re- 


2860 George J. Henry, Jr., vs. 


lation any responsive or natural relation of the 
movement of the solenoid core 34 in the Lyndon pat- 
ent specification. 


XQ. 190. But when the shaft 20 as operated in 
the shifting of the gates, there is resultantly a move- 
ment of the core, is there not, referring to the pat- 
ent? 

A. A movement of the shaft 20 and the conse- 
quent movement of the gates results in change of 
speed of the wheel to which the armature core 34 is 
responsive. 

XQ. 191. And the sliding bar in the model is re- 
sponsive to a shifting of the secondary belt? 

A. I shouid hardly be willing to say that the 
movement of the sliding bar is responsive to the 
movement of the secondary belt, but rather that the 
movement of the sliding bar results as a direct me- 
chanical sequence of the movement of the secondarv 
belt. 

XQ. 192. Through the agency of the be!t-shift- 
er on the secondary belt? 

A. Certainly. 

XQ. 198. Electromechanical governing devices 
are in extensive use, the same including make and 
break contacts, in many arts, such as electrically 
controlled elevators and other devices in which 
there is a long continued service? Is that not so? 

A. That is correct. 

XQ. 194. And other instances of such use are 


railroad signalling systems and telegraphic sys- 
tem? 
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A. Unquestionably. 


XQ. 195. Have you any objection to stating who 
furnished the other pair of hands which assisted 
yours in the manual operation of the several parts 
of the Lyndon Patent Model? 

A. They were furnished by Mr. T. A. Panter, As- 
sistant Engineer in the office of--I am not sure that 
I can give the official name of the office. 

XQ. 196. Is he an electrical engineer? 

A. Yes, sir. He is assistant electrical engineer 
in the office of the Los Angeles Aqueduct Power 
Bureau. I think that is the name of it. 


XQ. 197. The speed of the water-wheel indicat- 
ed, as connected with the Lyndon patent governor, 
is presumed to change definitely in step with the 
load imposed upon the wheel, is it not? 

A. I should scarcely express the facts in that 
way. I should say that the change of speed from 
any condition of equilibrium results from a change 
in load and the resultant lack of equilibrium between 
the water supply and the new load. I should not care 
to say that this change takes place in step. 

XQ. 198. Isn’t it possible in the use of the Lyn- 
don Patent Model to set up slight or great, slow or 
fast, speed change conditions pertaining to the wa- 
ter-wheel part of such model? 

A. Itis, as I have testified in my discussion of the 
operation of these elements. 

XQ. 199. And that could be done manually in a 
hydro-electric plant utilizing the Lyndon water- 
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wheel governor by voluntarily changing the load 
upon the water-wheel, would it not? 

A. The voluntary change of the load on the wa- 
ter-wheel would unquestionably result in consequent 
changes of speed. 

XQ. 200. And that could be done, for instance, 
could it not, by varying the excitation of the field in 
the generator in such a plant by means of hand-op- 
erated rheostat or resistance device in the plant? 

A. Unquestionably. 

XQ. 201. And then you would have definite 
conditions produced affecting the water-wheel gov- 
ernor through manual or voluntary causation, 
would you not? 

A. We should have definite changes of load pro- 
duced through manual operation of the rheostat de- 
vice to which you refer, as a consequence of which 
the speed of the wheel would change, followed by 
a movement of the speed-sensitive element in the 
governor and consequent corrective movements of 
the water-gate. 

XQ. 202. Then could you not in the same degree 
in the Lyndon Patent Model change the position by 
hand of the controller bar as in a plant including the 
Lyndon governor you could change the position of 
the solenoid core by manually varying the excitation 
of the field of the generator along the lines you have 
just testified? 

A. I have already testified to the fact that in the 
Lyndon Patent Model the movement of the bar rep- 
resenting the armature is, in fact, placed under 
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direct manual control, and the degree and character 
of such movement is thus under manual control ex- 
cept as such control is modified by the operation of 
return effected through the secondary belt shifter. 

XQ. 203. I do not believe that takes both sides 
of the question. 

A. I intended to answer it. (Question is read.) 
In my previous answer I stated specifically that the 
movement of the bar representing the armature 
core is placed under direct manual control, and by 
this I intended to imply that any desired movement 
of such bar could be produced except as such move- 
ment might be interferred with or modified by the 
return effected from the secondary belt. In the case 
of the Lyndon patent the chain of events contem- 
vlated is very much more complex and the movement 
cf the solenoid core is related to the movement cf 
the hand element of the rheostat through an en- 
tirely different chain of elements. In general, how- 
ever, a movement would result in each consequent 
upon hand operation, in the one case the hand wheel 
on the model, and in the other case the hand eleinent 
on the rheostat. 

XQ. 204. And the degree can be made to cor- 
respond in both cases, can it not? 

A. I should say that approximately the degrees 
in the two cases might be made to correspond, al- 
though it would be exceedingly difficult, in my opin- 
ion, to actually operate a rheostat in such manner 
as to produce with assurance any desired movement 
in the armature core 34 analogous to the stated 
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movement in the bar of the model which represents 
the armature core. 

XQ. 205. But, knowing what the mcvement has 
been in the one case through the hand-centrol of the 
rheostat, would it not be possibile to reproduce the 
same movement by hand in the model? 

A. I think that with some skill in manipulating 
the Lyndon Patent Model such movement of the bar 
could be produced as would broadly correspend to 
the movement of the armature core to which you 
have referred, or, more specifically, with sufficient 
skill in the operation of the model anv stated or de- 
slied movement of the bar might be produced with- 
in the limits imposed by the various connections. 

XQ. 206. And assuming the same motions were 
produced in the sliding bar that were produced in 
the core of the solenoid, the same effects would he 
produced on the contacts at 40 41. Is that not cor- 
rect? 

A. I have already so testified in my discussion of 
the operation of these various elements. 

Mr. Blakeslee: That is all. 

REDIRECT EXAMINATION 


By Mr. Westall: 

RDQ. 207. Counsel has suggested during your 
cross-examination the substitution of knife switches 
upon the circuit supplied by the generator operated 
by the water-wheel associated with the governor. 
Please state whether or not the substitution of such 
knife switches would obviate the difficulties of the 
contacts which you have described? 
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Mr. Blakeslee: I do not believe that this refer- 
ence to the record is correct. The testimony, I be- 
lieve, referred to the introduction of knife switches 
in the circuit supplied by the plant and not the sub- 
stitution of knife switches for any circuit makers or 
breakers in the plant or any part of the governing 
apparatus. 

RDQ. 208. By Mr. Westall: Well, with the as- 
sumption that I have correctly interpreted the 
question, I will ask the witness to state whether or 
not the substitution of knife switches in any part 
of the device of the Lyndon patent in suit would be 
a feasible method of overcoming the difficulties 
which have been spoken of concerning other forms 
of contacts. 

Mr. Blakeslee: Objected to as indefinite and call- 
ing for a conclusion and not for a statement of facts. 

A. In my opinion they would not. 

RDQ. 209. By Mr. Westall: Will you please 
briefly state your reasons? 

A. For these reasons: that the operation of the 
contacts in the Lyndon patent specification depend 
upon the agency of relatively small forces, and in- 
volve careful adjustment of time and space rela- 
tions. There conditions, especially as regards the 
forces involved, would not be as well made by the 
use of knife switches as by the use of the forms of 
contact indicated in the drawings accompanying the 
Lyndon Patent specification. 

RDQ. 210. In one of your answers on cross-ex- 
amination, if I understood your correctly, you stat- 
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ed that there was no place in the specification of the 
Lyndon patent in suit where the “returning device” 
is mentioned as rod 25. I will ask you to refer to 
line 18, page 2 of the specification, and also to line 
23, page 2, and to state whether or not I have cor- 
rectly understood your testimony. 

Mr. Blakeslee: Objected to as not in accordance 
with the testimony of the witness. 

A. I do not remember having made the state- 
ment to which you refer. A reference to the record 
will serve to show. But my recollection indicates to 
me that in this matter I referred specifically to the 
term “returning device” as refering specifically to 
the rod 25 and supported such conclusion by the sev- 
eral references to the language of the patent spe- 
cification. 

RDQ. 211. By Mr. Westall: Do you find any- 
where in the Lyndon specification any suggestion or 
statement that might be interpreted to mean that 
Lyndon depended in any way upon slippage of any 
of the clutches, and, particularly, the clutch of 22 
23, in order to assist in the operativeness of ‘the de- 
vice of the patent in suit? 

A. I do not, as I have already testified in a pre- 
vious reference to this matter. 

RDQ. 212. Without considering particularly 
the language of the specification to determine the 
meaning of words used in the claims of the Lyndon 
patent, I will ask you if the word “controller” might 
not be as aptly applied to the dynamo 8 of the Lyn- 
don patent as to any other part of the mechanism, 
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that is to say, using the term “controller” in its 
broad signification. 

Mr. Blakeslee: Objected to as not redirect ex- 
amination and as irrelevant, incompetent and imma- 
terial, it being manifest that counsel is going beyond 
the subject before us, and the present witness is not 
here to expound the meanings of terms further than 
as employed in the special matter before us. 

A. In abroad sense of the term and without 
reference to the language employed in the patent 
specification or claims, the dynamo 8 might properly 
enough be termed a controller, since its function as 
a controlling element or agent. 

RDQ. 218. By Mr. Westall: In one of the 
questions on cross-examination you were asked 
whether there was a better definition of a controller 
than “that which serves to control.” State whether 
or not such definition of controller would apply with 
as much force to dynamo 8 as to the solenoid 33 of 
the Lyndon patent in suit. 

Mr. Blakeslee: The same objection as last noted. 

A. In my opinion it would. 


RDQ. 214. By Mr. -Westall: Please state 
whether or not the Lyndon patent Model submitted 
in evidence in this case is a water-wheel governor. 

Mr. Blakeslee: Objected to as calling for a con- 
clusion on the part of the witness and not for a 
statement of facts, and as leading and not redirect 
examination. 


A. It is not. 
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RDQ. 215. By Mr. Westall: Is ita working 
model of a water-wheel governor? 

Mr. Blakeslee: The same objection. 

A. It is not. 

RDQ. 216. By Mr. Westall: Please give rea- 
sons for your last answer. 

Mr. Blakeslee: The same objections. 

A. It does not contain the two fundamental and 
essential elements of such a device, namely, a water- 
power unit responsive in speed to changes in load, 
and a speed-sensitive element responsive to such 
changes of speed, nor does it contain any equivalents 
therefore. 

RDQ. 217. By Mr. Westall: Could a device 
such as is embodied in the Lyndon Patent Model re- 
ferred to operate or function as a hydraulic power 
plant governor? 

Mr. Blakeslee: The same objections. 

A. It could not, for reasons which I have already 
stated. 

RDQ. 218. By Mr. Westall: Could the opera- 
tion of the Lyndon Patent Model as it now stands, 
and as submitted in evidence in this cause, give any 
conclusive evidence as to the operative possibility of 
any actual hydraulic power-plant governor possess- 
ing the connective parts of the model, but with a 
speed-sensitive device connected with the prime 
mover responsive to load changes, or substantially 
as completed in the Lyndon specifications? 

Mr. Blakeslee: The same objections. 

A. In my opinion it could not, since it does not 
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contain the two essential features of such a complete 
water power unit or equivalents as noted in my pre- 
vious answer; and since in consequence the entire 
time, force and operative conditions are essential- 
ly different in the two cases. In this sense, there- 
fore, I reach the conclusion that with reference to 
the operation of a complete power plant unit and 
governor the operation of the model as submitted is 
inconclusive and irrelevant. 


RECROSS EXAMINATION 


By. Mr. Blakeslee: 

RXQ. 219. The clutch 22 23 of the Lyndon pat- 
ent is definitely a clutch of that type which will pei- 
mit slip as between its members, it is not? 

ee itis. 

Mr. Blakeslee: That is all. 

Mr. Blakeslee: At this point complainant renews 
his notice of motion to suppress and withhold from 
consideration the entire deposition of this witness 
just examined, on the principal ground that such 
deposition does not fall within the provisicns of the 
order permitting surrebuttal procedure in this case, 
as more specifically urged upon the record from 
point to point thereof. 

Mr. Westall: This concludes the surrebuttal 
proofs behalf of defendant. 
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UNITED STATES OF AMERICA, 

State of California, Se 

County of Los Angeles. “ 
DSS: 

I, I. BENJAMIN, Special Examiner, duly appoint- 
ed and sworn in the case entitled “George J. Henry, 
Jr., Complainant, versus City of Los Angeles, De- 
fendant, No. A-87, In Equity,” do hereby certify that 
the foregoing transcript is a full, true and correct 
record of proofs adduced before me as such Special 
Examiner, and proceedings in connection therewith, 
to-wit; Proofs introduced by complainant in his 
prima facia case, proofs introduced by defendant, 
proofs in rebuttal introduced by complainant and 
proofs introduced by defendant in sur-rebuttal; ex- 
cept that pages 2024 to 2280, both inclusive, were 
taken by J. L. Holland, in San Francisco, in my ab- 
sence pursuant to the terms of a stipulation entered 
into in writing by counsel for the respective parties, 
in which it was agreed that the testimony to be tak- 
en in said city of San Francisco could be taken be. 
fore any reporter designated by me, and in pursu- 
ance of said stipulation, I designated the said Jiaie 
Holland. 

I further certify that the witnesses, whose testi- 
mony appears in the foregoing transcript, are 
named as follows: 


FOR COMPLAINANT: 
George J. Henry, Jr. E. F. Seattergood, C. A. 
Heinze, Alfred H. Daehler, Willis Gorman Dodd, 
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George Alexander, Leslie R. Hewitt, C. H. Hance, 
L. A. Handley, R. F. Del Valle, C. L. Cory. 


FOR DEFENDANT: 

Michael Kvapishevski, Edward 8. Cobb, Peter H. 
Ducker, S. L. Berry, H. B. Fessenden, B. C. Van 
Emon, O. H. Ensign, J. A. Lighthipe, L. L. McAfee. 


IN REBUTTAL: 

W. W. Wilson, James F. Dearth, Charles B. Ses- 
sions, Carroll N. Beal, Rudolph Van Norden, M. C. 
McKay, Arthur H. Holloran, George J. Henry, Jr., 
Lamar Lyndon, C. 'L. Cory. 


IN SUR-REBUTTAL: 
William F. Durand. 


I further certify that the said witnesses were sev- 
erally by me duly sworn to testify the truth, the 
whole truth, and nothing but the truth, before giv- 
ing their respective depositions. 

I further certify that the proofs introduced by 
complainant, were begun on the 9th day of January 
1914 and completed on the 16th day of February, 
1914; that the proofs introduced on behalf of de- 
fendant, were begun on the 1st day of April, 1914 
and completed on the 2nd day of July, 1914; that the 
complainant’s proofs in rebuttal were begun on the 
17th day of February, 1915 and completed on the 
10th day of July, 1915; and that the defendant’s 
proofs in sur-rebuttal were begun on the 25th day of 
August, 1915 and completed on the 26th day of Au- 
gust, 1915. . 
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I further certify that the exhibits offered in evi- 
dence by both parties, were marked and identified by 
me as stated in the foregoing transcript, and the 
same are filed with the clerk, together with this 
transcript. 

I also return and file herewith further certified 
record taken pursuant to stipulation and order of 
court, including depositions of Hillary C. Messimer, 
Earle A. Merrill, Henry C. Meyer, Jr., Thornburn 
Reid, Edward Lyndon, Marcellus Bailey, Thomas 
Shipley, Louis S. Morse, Thecdore A. Stebbins, Rob- 
ert A. Spangler, Earl W. Gardner, together with the 
exhibits offered in connection therewith. 


IN TESTIMONY WHEREOF, I have hereunto 
set my hand this 7th day of September, 1915. 


(Signed) I. BENJAMIN, 
Special Examiner. 


FD Moe ae 
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In the District Court of the United States, in and 
for the Southern District of California, South- 
ern Division. 


No. A-87— EQUITY. 


GEORGE J. HENRY, Jr., 
Plaindatt, 


Wide 


CITY OF LOS ANGELES, 
Defendant. 


Certificate of Clerk U. S. District Court to 
Transcript of Record. 

I, Chas. N. Williams, Clerk of the United States 
District Court for the Southern District of Cah- 
fornia, do hereby certify the foregoing seven vol- 
umes, numbered from 1 to 7, inclusive, to be the 
transcript of record on appeal in the above-entitled 
cause, as printed by the appellant and presented to 
me for comparison and certification, and that 
the same as corrected by me, contains a full, 
true and correct copy of each of the following 
papers, viz., the Bill of Complaint, Answer of De- 
fendant City of Los Angeles, Amended Answer of 
Defendant City of Los Angeles, Decree, Petition 
by the Pelton Water Wheel Company for Leave 
to Intervene, Amended Answer of the Pelton 
Water Wheel Company, Petition for Order Allow- 
ing Appeal, Order Allowing Appeal, Assign- 
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ment of Errors, Conclusions of the Court, Bond on 
Appeal, Praecipe Under Rule 75, Order for Trans- 


mission of Exhibits to United States Circuit Court 
of Appeals, Stipulation as to Contents of Record, 


Stipulation to Include Stipulations in the Record, 
Minute Order Granting the Pelton Water Wheel 
Company Leave to Intervene, Stipulation Exelud- 
ing the Intervenor as a Party, Minute Order Ex- 
cluding the Intervenor the Pelton Water Wheel 
Company as a Party to said Suit; except that there 
is omitted from said papers the title of the court 
and cause and the endorsements including the nota- 
tion of filing; said transcript as corrected by me also 
contains a full, true and correct copy of the testi- 
mony of the following witnesses as the same was filed 
in my office, viz.: George J. Henry, Jr., HL. F. Scatter- 
good, C. A. Heinze, C. L. Cory, Michael Kvapishev- 
ski, Edward 8. Cobb, Peter H. Ducker, S. L. Berry, 
Edward B. Strong, B. C. Van Emon, O. H. Ensign, 


J. A. Lighthipe, L. L. McAfee, W. W. Wilson, James 
F. Dearth, Charles B. Sessions, Carrol N. Beal, 
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Rudolph W. Van Norden, Arthur H. Halloran, 
Lamar Lyndon, Thomas Shipley, Louis 8. Morse, 
Marcellus Bailey, Hillary C. Messimer, Earle A. 
Merrill, Henry C. Meyer, Jr., Thorburn Reid, 
Edward Lyndon, Harry E. Knight and William F. 
Durand; except that there is omitted therefrom in 
various places the title of the court; title of the 
cause; statements as to adjournment, places of meet- 
ing, appearances, etc.; the notary’s certificate to 
depositions; endorsements, including notation of 
filing; also a letter of which a notation by the Exam- 
iner appears at page 2515 of the printed record. 

I do further certify that the fees of the clerk for 
comparing, correcting and certifying the foregoing 
record on appeal, amount to $747.35, and that said 
amount has been paid me by appellant herein. 

This certificate is not intended to apply to 
the orders extending time to file the record 
with the clerk of the Circuit Court of Appeals, as 
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the originals of said orders are not on file in my 
office. 

IN TESTIMONY WHEREOF, I have hereunto ~ 
set my hand and affixed the seal of the District 
Court of the United States of America, in and for 
the Southern District of California, Southern Divi- 
sion, this 30th day of January, in the year of our 
Lord one thousand nine hundred and eighteen, and 
of our Independence the one hundred and forty- 
second. 

[Seal ] : CHAS. N. WILLIAMS, 
Clerk of the District Court of the United States of 

America, in and for the Southern District of 


California. 


